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RE:

CER-Colorado Bend Energy LLC. (formerly known as Navasota Wharton Energy
Partners, L.P.) - Appeal of July 10, 2012 Negative Use Determination
Dear Ms. Bohac:

(the “Application™)

We are in receipt of the Executive Director’s letter dated July 10, 2012 notifying the
Applicant of a negative use determination (the “Determination”) on its application #07-11926

1.

Procedures For Appeal
Applicant disagrees with the Determination and pursuant to 30 TAC 17.25 hereby
provides:
(1) the name, address, and daytime telephone number of the person filing the appeal
is;
Mike Nasi
Jackson Walker L.L.P.
100 Congress Ave., Ste. 1100
Austin, Texas 78701
512-236-2216
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As legal counsel to:

CER-Colorado Bend Energy LL.C
Attn; Barbara A. Cherry

Assistant General Counsel

100 Constellation Way, Suite 1700P
Baltimore, MD 21202

the name and address of the entity to which the use determination was issued:

CER-Colorado Bend Energy LLe!
Attn: Barbara A. Cherry

Assistant General Counsel

100 Constellation Way, Suite 1700P
Baltimore, MD 21202

the use determination application number for the Application was:
07-11926
request Commission consideration of the use determination:

Applicant hereby requests the Commission to hear and consider the merits of the
Application and reach a determination that a negative use determination is not
appropriate and the matter should be remanded back to the Executive Director for
a determination that the property in question is eligible for a positive use
determination,

The basis for the appeal is set forth in full in the attached brief.
Sincerely,

Michael J. Nasi, Counsel for
CER-Colorado Bend Energy LLC

! CER-Colorado Bend Energy LLC. was formerly known as Navasota Wharton Energy Partners, L.P, The legal entity
and project owner has remained in existence during all relevant time periods, and underwent a ministerial name
change by filing an Amendment to Registration with the Texas Secretary of State on July 23, 2010,
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TCEQ DOCKET NO.

APPEAL OF NEGATIVE USE § TEXAS COMMISSION
§
DETERMINATION ISSUED TO §
§ ON
NAVASOTA WHARTON ENERGY § -
PARTNERS LP (UD 07-11926) § ENVIRONMENTAL QUALITY

APPEAL OF NEGATIVE USE DETERMINATION ISSUED TO
CERT-COLORADO BEND ENERGY LLC

CER-Colorado Bend Energy LLC (formerly known as Navasota Wharton Energy
Partners LP (“Applicant” or “Colorado Bend”) files this appeal of the negative use determination
issued by the Executive Director on July 10, 2012, For the reasons articulated below, the
Applicant respectfully requests that the Commission sustain the Applicant’s appeal of the
negative use determination and remand the matter to the Executive Director for a determination
that the property in question is eligible for a positive use determination.

Following a brief summary of argument, Part Il of this brief provides a brief background
of the Pollution Control Property Program; Part IIl describes the procedural background of the
application and subsequent appeal; Parts IV-VI details the Applicant’s argument why the
negative use determination is a misapplication of Texas law, is based on policy concerns outside
of the Agency's purview, and is founded on a defective technical evaluation, as well as why the
General Counsel’s remand of the original use determination was not legal under the applicable
provisions of the Texas Tax Code.

Summary of Argument

This is an appeal of a negative use determination. Therefore, quite simply, the only
question before the Texas Commission on Environmental Quality (“TCEQ™) in considering this
appeal is not whether an exact percentage is appropriate - the Commissioners need only evaluate
whether any percentage above zero is appropriate. As set forth fully herein, applicable law, prior
precedent, and the record in this case demand that a number above zero be used and a positive
use determination be issued. Thus, this appeal should be granted and this matter should be
remanded back to the Executive Director for a determination that the property in question is
eligible for a positive use determination.
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I Program Background

On November 2, 1993, Texans approved Proposition 2 amending the Texas Constitution
to provide tax relief for pollution control property. This amendment added §1-1 to the Texas
Constitution, Article VIII, which states:

(a) The legislature by general law may exempt from ad valorem
taxation all or part of real and personal property used, constructed,
acquired, or installed wholly or partly to meet or exceed rules or
regulations adopted by any environmental protection agency of the
United States, this state, or a political subdivision of this state for
the prevention, monitoring, control, or reduction of air, water, or
land pollution,

(b) This section applies to real and personal property used as a
facility, device, or method for the control of air, water, or land
pollution that would otherwise be taxable for the first time on or
after January 1, 1994.

In response to the constitutional amendment, the Texas Legislature added Texas Tax
Code, §11.31, Pollution Control Property (“§71.31” or “Section 11.31”). The statute establishes
a process where applicants submit Applications for Use Determination to the Executive Dlrector
of the TCEQ to determine whether the property is used wholly or in part for pollution control >
The Executive Director’s role is limited by §11.31 to the specific task of conducting a technical
evaluation to determine whether the equipment is used wholly or partly for the control of air,
water, or land polfution,® and does not include any evaluation of the merit of the tax exemption
itself or tax policy implications of granting positive or negative use determinations.

The tax appraisal district where the Pollution Control Property will be
installed/constructed is the entity charged with actually granting the tax exemption. If an
applicant obtains a positive use defermination from the Executive Director, the applicant must
then submit another application with the local appraisal district to receive the tax exemption for
the pollution control property.

In 2001, the Legislature passed House Bill 3121, which amended §11.31. These
amendments included providing a process for appealing the Executive Director's use
determinations,* House Bill 3121 also required the Commission to adopt rules that establish

2 Tex. TAX CODE § 11.31(c) and (d).
I TEX. TAX CODE § 11.31(c).
* TEX. TAX CODE § 11.31(e).
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specific standards for the review of applications that ensure determinations are equal and
uniform,’ and to adopt rules to distinguish the proportion of property that is used to control
pollution from the proportion that is used to produce goods or services.

In 2007, §11.31 was amended again with the passage of House Bill 3732, which required
the Commission to adopt a list of equipment that is considered pollution conirol property,
including the equipment listed .in §11.31(k). In adopting rules for the implementation of House
Bill 3732, the TCEQ created a Tier IV application for the categories of listed equipment. For
Tier IV applications, the Executive Director must determine the proportion of the equipment
used for pollution control and the proportion that is used for production, The application that is
the subject of this appeal is a Tier IV application.

II. Procedural Background

On March 19, 2008, the Applicant filed a Tier IV Application for Use Determination for
Pollution Control Property with the Executive Director for four Heat Recovery Steam Generators
("HRSGs") and two steam turbines (the “Steam Turbines”). (See Attachment A). The Executive
Director conducted a technical review of the application and on May 1, 2008 issued a 100
percent positive use determination for the four HRSGs, stating that “[t]his equipment is
considered to be pollution control equipment and was installed to meet or exceed federal or state
regulations.” (See Attachment B). The Executive Director also determined that the two steam
turbines were not pollution control property and issued a negative determination for those
facilities. Subsequently, on May 19, 2008, Wharton County Appraisal District filed an appeal of
the Executive Director’s use determination, claiming that the HRSGs “are production equipment
in that they burm natural gas to create steam to generate electricity.” (See Attachment C).

The Executive Director has received approximately thirty-eight similar applications for
HRSGs and steam turbines installed at combined-cycle electric generation facilities. The
Executive Director issued 100 percent positive use determinations for twenty-six of the HRSG
applications. Of the twenty-six positive use determinations, six were appealed by appraisal
districts. In light of the six appealed positive use determinations, the Executive Director held a
Workgroup to develop a uniform use determination percentage for HRSGs. As a result of that
Workgroup, on December 3, 2008, the Executive Director submitted its Response Brief to the
various appraisal district appeals of the Executive Director's positive use determinations, in
which it recommended that the Commission lower the positive use determinations for the six
appealed HRSG applications from 100 percent to 61 percent. (See Attachment D).

* TEX, TAX CODE § 11.31(g)(1) and (2)2).
® TEX. TAX CODE § 11.31(g)(3).
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processing” (See Attachment G). On June 29, 2012, before the Commission ever made a final
determination on the original appeal of the positive use determination, the General Counsel
remanded the matter back to the Executive Director.” (See Attachment H).  In less than two
weeks, on July 10, 2012, the Executive Director issued a new use determination, stating that
“[h]eat recovery steam generators are used solely for production and, therefore, are not eligible
for a positive use determination.” (See Attachment J),

III.  Procedural Error-

Applicant has concurrently filed along with this appeal a Request for Reversal of the June
29, 2012 remand issued by the Texas Commission on Environmental Quality ("TCEQ") General
Counsel in TCEQ Docket No. 2008-0851-MIS-U regarding the positive use determination issued
by the Executive Direcior to the Applicant on May 1, 2008, Because the procedural errors
complained of in this appeal include the impermissible remand of the prior positive use
determination, this appeal adopts all of arguments contained in the Request for Reversal as if
they were set forth fully herein.

In 2007, the Texas Legislature passed House Bill 3732, which amended Texas tax Code
§11.31. Specifically, House Bill 3732 added subsections (k) and (m). Subsections 11,3 1(k) and
(m) direct that the Commission “shall determine” that “heat recovery steam generators” are
“used wholly or partly” as qualifying pollution control property. There is no option under the
statute for TCEQ to determine that equipment listed in 11.31(k) is not pollution control
equipment. When the Legislature added subsection 11.31(k) in 2007, the purpose was to list
equipment that was predetermined to be pollution control equipment and the only evaluation that
needed to occur was to determine the percentage of the equipment that qualified as pollution

7 Applicant has submitted a separate request to reverse the General Counsel's remand of the use determination,
which is included as Attachmeni I. The arguments made by Applicant in the request to reverse the remand are
hereby incorporated by reference.
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control property. The question is not “whether the equipment is poliution control property”, but
instead should be “how much is pollution control property.”

Furthermore, under Texas Tax Code §11.31(m), the Executive Director “shall” review
applications for equipment listed under §11.31(k) and make a determination whether the
equipment is wholly or partly pollution control property within 30 days. Furthermore, the statute
states that the Executive Director “shall” take action on that determination and notify the
applicant and the appraisal district of the determination. Thus, the Executive Director must
review and issue a use determination within 30 days for those applications which were submitted
afier House Bill 3732 became effective, and which include equipment that is listed under Texas
tax Code §11.31(k). '

As indicated earlier, the Executive Director teceived Colorado Bend’s application on
March 19, 2008. Despite the statute’s clear requirement that the Executive Director act within 30
days on applications for equipment listed under §11.31(k), in this instance, the Executive
Director waited over four years from the time the application was submitted to make a
determination, By failing to act within 30 days, the Executive Director violated the statutory
requirements of Texas Tax Code §11.31(m) and effectively prevented the Applicant from
receiving a tax exemption for which it met all of the statutory requirements,

IV,  Texas Tax Code Requires Consistency

a) The Executive Director’s Use Determination Violates the Equal and Uniform
Tax Mandate in Texas Constitution art. VIII, Section 1(a).

In Texas, all taxation must be equal and uniform.® The Texas Constitution’s equal and
uniform standard is strikingly incorporated into Section 11.31:

“(d) The commission shall adopt rules to implement this section.
Rules adopted under this section must . . . (2) be sufficiently
specific te ensure that determinations are equal and uniform . . »

The constitutional mandate requires that a tax must treat taxpayers within the same class
alike, and that any classifications must not be unreasonable, arbitrary, or capricious.’ The

8 Tex. Const. art. VIII, Section 1(a), The Article VIIL, Section 1 of the Texas Constitution provides: “(a) Taxation
shall be equal and uniform, (b) All real property and tangible personal property in this State, unless exempt as
required or permitted by this Constitution, whether owned by natural persons or corporations, other than municipal,
shall be taxed in proportion to its value, which shall be ascertained ag may be provided by law.”

? Hurt v. Cooper, 110 8.W.2d 896, 901 (Tex. 1937),
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standard for determining equal and uniform taxation is a two-part test: "(1) whether the tax's
classification is reasonable; and (2) whether, within the class, the legislation operates equatly,"1°

A tax cannot satisfy the second prong of the equal and uniform standard unless the value
of the tax base is ascertained by the same standard for all taxpayers within each clasg,'! ("The
standard of uniformity prescribed by the Constitution being the value of property, faxation can
not be in the same proportion to the value of the property, unless the value of all property is
ascertained by the same standard. "}. In other words, when taxing value (i.c., the tax base), the
Legislature may not say that the same economic value is more for some taxpayers than it is for
other taxpayers,

In the instant case the Commission has granted 100 percent exemption for heat recovery
steam generator systems that are substantively identical to Applicant’s to approximately 20 other
taxpayers. There has been no reasoned Justification for the distinction based on any alleged
differences in design or use or location of the equipment. The negative use determination made
against Applicant is arbitrary in that there is no substantive distinction between the use op
pollution reducing benefit of the HRSGS and the Steam Turbines and the multiple other
applicants whose systems have been granted 100 percent positive use determinationg by the
Commission, Such random enforcement causes §11.31 to operate unequally and in direct
violation of the equal and uniform tax mandate,

b). The Commission Does Not Have Authority to Make a Negative Use
' Determination Under Section 11.31 of the Texas Tax Code

Subsections 11.31(k) and (m) direct that the Commission “shall determine” that “heat
fecovery steam generators” and “enhanced steam turbine systems” are “used wholly or partly” as
qualifying pollution control property,'?

The Determination’s negative use finding is facially and patently in violation of the Texas
Tax Code.

The Application requested a 100 percent positive use determination that the Applicant's
four HRSGS and two Steam Turbines were used in accordance with the following statutory
standard set forth in Section 11,31'% of the Texas Tax Code:

"° RR. Comm m of Tex. v. Channel Indus. Gas, 775 S.W.2d 503, 507 (Tex. App.—Austin 1989, writ denied)
(emphasis added). ,

1 Livelyv. Missouri, K. & T, Ry., 120 8,W. 852, 856 (Tex. 1909).
2 Tex, Tax Code Section 11.31(k) & (m).
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“A person is entitled to an exemption from taxation of all or part of
real and personal property that the person owns and that is used
wholly or partly as a Jacility, device, or method Jor the control of
air, water, or land pollution.”

In this section, "facility, device, or method for the control of air,
water, or land pollution" means land that is acquired after January
1, 1994, or any structure, building, installation, excavation,
machinery, equipment, or device, and any attachment or addition
{o or reconstruction, replacement, or improvement of that property,
that is used, constructed, acquired, or installed wholly or partly to
meet  or exceed rules or regulations adopted by any
environmental protection agency of the United States, this state,
or a political subdivision of this state Jor the prevention,
monitoring, control, or reduction of air, water, or land pollution.”

The Application and Attachment K attached hereto establish the factual basis that the
HRSGS and the Steam Turbines qualify as a device, or method Jor the control of pollution,

Despite the clear factual record that the HRSGS and Steam Turbines control pollution,
the Determination summarily finds, without explanation or substantive reasoning, that the
HRSGS and Steam Turbines will be subject to a negative use determination because they are
“used solely for production.” The facts do not support the Determination, and there is no

reasonable interpretation of Section 11.31 that would support the Determination.

" Section 11.31 of the Texas Tax Coede is authorized by Article VIII, Section 1-1 of the Texas Constitution, which
provides: “(a) The legislature by general law may exempt from ad valorem taxation all or part of real and personal
property used, constructed, acquired, or installed wholly or partly fo meet or exceed rules or regulations adopted by
any environmental protection agency of the United States, this state, or a political subdivision of this state for the
prevention, monitoring, control, or reduction of air, water, or land pollution, (b) This section applies to real and
personal property used as a facility, device, or method for the control of air, water, or land pollution that would
otherwise be taxable for the first time on or after January 1, 1994, ... (Added Nov, 2, 1993
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Section 11.31 must be construed to give effect to the Legislature’s intent.14 An agency
or court should first attempt to determine this intent from the actual language used by the
Legislature. That is, an agency or court should first look to the plain, ordinary meaning of the
statute's words."”> Most importantly, “[i]f a statute is clear and unambiguous, [the courts] apply
its words according to their common meaning without resort to rules of construction or extrinsic
aids.”'® This is true even when the agency charged with enforcing the statute seeks to apply a
different construction,'”

Further, Texas Attorney General Opinion JC-0372 (2001) has expressly opined to the
Chair of the Texas Natural Resource Conservation Commission that “methods of production” can
and do qualify as exempt pollution control property:

“Section 11.31 is broadly written, and we believe its plain
meaning is clear. It embraces any property, real or personal, “that
is used wholly or partly as a facility, device, or method for the
control of air, water or land pollution, . . .” (emphasis added).

“Next, we consider whether section 11.31 excludes from its scope
pollution-reducing production equipment. Significantly, the statute
applies to property used “wholly or partly” for pollution control.
Sce id. § 11.31(a). To qualify for the exemption, property must be
used “wholly or partly” to meet or exceed environmental rules. See
id. § 11.31(b). The term “wholly” clearly refers to property that is
used only for pollution control, such as an add-on device, See
Merriam Webster's Collegiate Dictionary 1351 (10th ed. 1993)
(defining “wholly” to mean “to the fuil or entire extent: ... to the
exclusion of other things”). The term “partly,” however, embraces
property that has only some pollution-control use. See id. at 848
(defining “partly” to mean “in some measure or degree”). This
broad formulation clearly embraces more than just add-on devices.
Furthermore, that statute clearly embraces not only “facilities”
and “devices” but also “methods” that Prevent, monifor, control,
or reduce pollution. “Methods” is an extremely broad term that
clearly embraces means of production designed, at least in part,

"' See TEX, GOV'T CODE § 312.005: Gilbert v. £l Paso County Hosp. Dist., 38 $.W.3d 85 (Tex. 2001),

" See TEX. Gov'T CoDE § 312.002(a); Am. Home Prods, Corp. v, Clark, 38 S.W.3d 92, 95-96 (Tex. 2000);
Crimmins v. Lowry, 691 S, W.2d 582, 584 (Tex, 1983), .

5 SeeIn Re Nash, 220 S.W.3d 914, 917 (Tex. 2007) (emphasis added).

7" See Pretzer v. Motor Vehicle Bd., 138 S,W.3d 908, 914-15 (Tex. 2004); Barchus v. State Farm Fire & Cys, Co.,
167 8.W.3d 575, 578 (Tex. App.—Houston [14th Dist.] 2005, pet denied).
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to reduce pollution. See id. at 732 (defining “method” to include
“a way, technique, or process of or for doing something”).

The HRSGS and Steam Turbines are clearly used to comply with environmental laws and
to control pollution and qualify for exemption under any valid rule or convention of statutory
construction, '

c) Failure To Comply With Commission Rules and the Texas Administrative
Procedures Act.

The Commission cannot arbitrarily and capriciously create and enforce a new internally
derived formula for heat recovery steam generators resulting in a drastic increase in the amount
of propetty taxes assessed against Applicant, without, at the very least,'® adhering to the Texas
Administrative Procedure Act (the “APA”™). '

In brief, the APA requires state agencies to follow certain formal procedures before
adopting and applying any “rule,"’ Among other requirements, the APA requires state agencies
to provide notice of any intent to promulgate a new rule, to publish the contemplated new rule,
and to invite public comment with respect to the new rule.® As the Texas Supreme Court
explained: “In this way, the APA assures that the public and affected persons are heard on
matters that affect them and receive notice of new rules.”?!

In addition to the APA requirements regarding the procedures that must be applied by
state agencies when adopting and applying any “rule,” Texas courts frequently require that an
agency explain its reasoning when it “appears to the reviewing court that an agency has departed
from its earlier administrative policy or there exists an apparent inconsistency in agency
determinations.” By issuing a 100 percent use determination and ultimately issuing a negative
use determination, the TCEQ Executive Director's staff has departed from its earlier policy with
regard to the evaluation of FIRSGs. Furthermore, as explained earlier, TCEQ has issued 100
percent use determinations for other HRSGs, but issued negative use determinations for those
applications that were appealed. In doing so, the TCEQ provided a one sentence explanation

'* And subject to the statutory arguments set forth below,

 The APA defines the term "rule” to mean "a state agency statement of general applicability that... implements,
interprets, or prescribes law or policy.” Tex, Gov't Code § 2001.003(6).

» See Rodriguez v. Service Lioyds Ins. Co., 997 S.W.2d 248, 255 (Tex. 1999), reh’y of cause overruled (Sept. 9,
1999); see also Tex. Gov't Code § 2001,004(2) (additionally requiring agencies to “index, cross-index to statute, and
make available for public inspection all rules and other written statements of policy or interpretations that are
prepared, adopted, or used by the agency in discharging its functions™),

2 1.,
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stating, “[HRSGs) are used solely for production and, therefore, are not eligible for a positive use
determination,”

In this case the Commission clearly failed to follow the procedures of the Texas APA in
reaching and applying its interpretation of Section 11.31(k) and (m) of the Texas Tax Code,
Because the Commission failed to promulgate any rule or other formal Statement expressing its
new interpretation of Section 1 1.31¢k) and (m) of the Texas Tax Code, its interpretation violates
the APA and must be disregarded.

Further, the Determination appears to represent a sea change in the Commission’s
interpretation of Section 11.31 without any change to its Section 11.31 rules. The Commission’s
attempt to make a material change in policy retroactively without compliance with the APA is an
invalid rule under the APA under the analysis in £/ Paso Hospital District v. Texas Health and
Human Services Commission, 247 $.W.3d 709 (Tex. 2008).%

In EI Paso Hospital District, the Texas Health and Human Services Commission
("HHSC”) adopted a regulation that established a “base year” for gathering claims data to be used
in setting certain Medicaid hospital payment rates. Several hospitals sought a declaratory
judgment that the cutoff rule was invalid under the APA, because HHSC did not adopt the rule in
- accordance with the APA. HHSC argued that the cutoff date was not a rule itself but rather an
interpretation of a rule, The Texas Supreme Court held that the agency-applied cutoff date was
an invalid rule because the agency did not follow the proper rule-making procedures contained in
the APA. The Texas Supreme Court stated:

“HHSC argues that it complied with these statutes, and that the
February 28 cutoff is not a rule itself, but rather its interpretation of
the base-year rule. The Hospitals disagree, arguing the F ebruary
28 cutoil falls squarely within the APA’s definition of arule. We
agree with the Hospitals, Under the APA, a rule: (1) is-an agency
statement of general applicability that either “implements,
interprets, or prescribes law or policy” or describes [HHSC’S]
“procedure or practice requirements;” (2) “includes the amendment
or repeal of a prior rule:” and (3) “does not include a staiement
regarding only the internal management or organization of a state
agency and not affecting private rights or procedures.” TEX,
GOV’T CODE §2001 003(6)(A)-(C). EI Paso Hospital District at
714,

2 Bl Paso Hospital District v, Texas Health and Human Services Commission, 247 S.W.3d 709 (Tex. 2008).
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The Commission’s new internal formula or reasoning that resulted in the Determination

interprets or prescribes law or policy and amends or repeals positions previously applied by the
Commission.

The violation of APA requirements is especially egregious in this case given that Section
11.31() of the Texas Tax code mandates that the TCEQ, “by rule shall update the list adopted
under Subsection (k)" and then makes clear that “[a]n item may be removed from the list if the
commission finds compelling evidence to support the conclusion that the time does not provide
pollution control benefits,” No APA tulemaking procedure has been followed to remove HRSGS
or enhanced steam turbine systems from Section 11.31(k) and it is inconceivable how the TCEQ
could find that “compelling evidence exists to support the conclusion that [TIRSGs] do not
provide pollution control benefits.”

V. The Record Supports a Positive Use Determination and Clearly
Contradicts a Negative Use Determination '

a) Pollution Control Property

The Facility's HRSGs can be defined as pollution control property based on the
prevention of NOx emissions from natural gas use efficiencies. In fact, the Executive Director
already did so. The Executive Director conducted a technical review of the application and on
May 1, 2008 issued a 100 percent positive use determination for the four HRSGs, stating that
“[t]his equipment is considered to be pollution control equipment and was installed to meet or
exceed federal or state regulations.” However, the Executive Director has since reversed course,
which is the subject of this appeal, ' '

Under Tax Code §11.31(a), “[a] person is entitled to an exemption from taxation of all or
part of real and personal property that the person owns and that is used wholly or partly as a
facility, device, or method for the control of air, water, or land polluiion,” (emphasis added).
The statute defines “a facility, device, or method for the control of air, water, -or land pollution”
as: '

“[a] structure, building, installation excavation, machinery,
equipment or device, and any attachment or addition to or
reconstruction, replacement or improvement of that property, that
is used, constructed, acquired, or installed wholly or partly to meet
or exceed rules or regulations adopted by any environmental
protection agency of the United States, this state, or a political
subdivision of this state for the prevention, monitoring, control, or
reduction of air, water, or land pollution.”
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Thus to qualify as pollution control propérty, the equipment or structure must control pollution
and must meet or exceed applicable environmental protection regulations.

b) Method of Pollution Control

The use of otherwise wasted heat in the turbine exhaust gas within the HRSG results in
higher plant thermal efficiency (net power output of the plant divided by the heating value of the
fuel), compared to other power generation technologies. A plant incorporating a combined cycle
design emits less NO, per pound of fossil fuel combusted due to the incorporation of both the
Brayton and Rankine Thermodynamic cycles within plant design operations

Specifically, the equipment’s increased thermal efficiency, as compared to a traditional
steam boiler unit, reduces the fuel needs for the same power outputs, while emitting no
additional air emissions, It is important to note that the lower fuel consumption associated with
increased fuel conversion efficiency not only reduces NOx emisstons, but also reduces emissions
of hazardous air pollutants and greenhouse gas emissions such as CO,.

) HRSGs are Used to Meet Certain New Source Performance Standards for
Electric Generating Facilities

As cited in the Application, Title 40 of the Code of Federal Regulations (“CFR”) subpart
60.44Da establishes New Source Performance Standards (“NSPS”) for emissions of air
contaminants for electric utility steam generating facilities,

Subpart §60.40Da(e)(1) specifically lists HRSGs as subject to the NSPS requirements in
60.44Da, stating;

(i.e. heat recovery steam generators used with duct burners)
associated with a stationary combustion turbine that are capable of
combusting more that 73 MW (250MMBtu/H) heat input of fossil
fuel are subject to this subpart except in cases when the affected
facility (i.e. heat recovery steam generator) meets the applicability
requirements of and is subject to subpart KKKXK of this part..

Therefore, Applicant’s four HRSGs are subject to the performance standards for air
emissions as established within the Subpart Da. Specifically, they are subject to Section
60.44Da Standards for nitrogen oxides which states:

Except as provided in paragraph (h) of this section, on and after the
date on which the initial performance test is completed or required
to be completed...no owner or operator subject to the provisions of
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this subpart shall cause to be discharged into the atmosphere from
any affected facility for which construction...commenced before
July 10, 1997 any gases that contain NO, (expressed as NO2) in
excess of the applicable emissions limit in paragraphs (a)(1) and
(2) of this section.

Furthermore, the Applicant’s HRSGs were designed to meet the national primary and
secondary ambient air quality standards ("NAAQS”) for oxides of nitrogen (with nitrogen
dioxide as the indicator) as set forth in 40 CFR §50.11,

d) Evaluation of Output Based Emissions is An Appropriate Measure of
Pollution Controel :

A 100 percent exemption position presented under the Thermal Efficiency/Output Based
Emissions argument, which calculates a measure of air emissions avoidance, and applies this
measure against capital costs to establish a percentage exemption for the HRSGs, is the most
appropriate way to characterize the pollution prevention function of the Applicant's HRSGs.

In an Output-based NO, allocation method the baseline or comparison plant used in the
Output Based Model is a conventional, gas fired boiler. It was chosen for fuel type application
and heat rate considerations. Both the U.S. Fnvironmental Protection Agency (“EPA”) and other
states recognize the use of energy efficiency as a measure of pollution control and/or pollution
prevention with some states using this method as part of their tax exemption programs,

Monitoring data from the Barney Davis Power Plant during both pre and post-
repowering of that plant confirm the assumptions regarding the air emissions reductions per
pound of fossil fuel use. This data is set out in Attachment K.

VL. TCEQ’s Role as a Technical Advisor to the State in Administering the Prop 2
Program Includes Factoring in Ever-Evolying Pollution Control Policies, not Tax Policy

The clear structure and purpose of Section 11.31 of the Texas Tax Code has for nearly
two decades been for the TCEQ to serve as the scientific and technical arbiter for determining
the types of equipment that qualify as pollution control property. The TCEQ’s role has always
been to implement an efficient, consistent and scientifically accurate process to determine
technologies that meet the statutory definition of pollution control property. Section 11.31
directs the TCEQ to determine whether particular items of property are used for pollution control
based on its specialized knowledge and expertise.

Section 11.31 creates clear and separate roles for: (i) the TCEQ, as the technical expert
on pollution control property; and (ii) the appraisal districts whose job it is to value property,
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The TCEQ’s role does not involve local tax administration or local budgetary issues. The
specter of prejudice to a local tax base by appraisal districts based on the unfounded argument
that HRSGs and Steam Turbines are production equipment is a thinly veiled argument that is
outside of the TCEQ’s role, and that potentially ieads to double taxation of the residual, non-
pollutzig)n control portion, of the plant, which is routinely valued, at least in part, on an income
basis.

The Commission’s role is not to evaluate the tax policy and budget impacts of tax
exemption decisions. Now that output-based emission limits are the law of the Land, whether
talking about conventional pollutants such as NOx, or newly-implemented rules regarding
Greenhouse Gases (“GHGs™), the Commission's technical evaluations must evolve along with
those standards.

Gone are the days when the Commission need only confirm the pollution control
characteristics of bolt-on poliution control devices. The Commission now has the much more
complicated job of developing a consistent approach for calculating the pollution control aspects
of "devices and methods" that also have productive value. The pending HRSGs appeals are an
carly indicator of that evolving role. .

Whether or not the Commission chooses to stay with its initial approach of granting .
- 100% exemptions to HRSGs, it must develop a consistent methodology that embraces the reality
that HRSGs and similar technologies are, in many instances, the only (or at least most sensible)
way for fossil fuel-fired power generation to be built in compliance with new output-based
emission limits,

Conclusion

As noted at the outset of this brief, the question before the Commission in considering
this appeal is not whether an exact percentage is appropriate - the Commissioners need only
evaluate whether any percentage above zéro is appropriate. As set forth fully above, applicable
law, prior precedent, and the record in this case demand that a positive use determination be
issued. Thus, this appeal should be granted and this matter should be remanded back to the
Executive Director for a determination that the property in question is eligible for a positive use

 determination,

B See c. &., Tex, Tax Code Section 23.0101,
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Respectfully submitted,

Michael §. Nasi

State Bar No. 00791335
Steve Moore

State Bar No. 14377320
Benjamin Rhem

State Bar No. 24065967

JACKSON WALKER L.I..P.

100 Congress Avenue, Suite 1100
Austin, Texas 78701
512-236-2200

512-236-2002 (Facsimile)
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ATTORNEYS FOR
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[ hereby certify that on the 31% day of July, 2012, a copy of the foregoing was provided
by electronic mail or-U.S, First Class Mail to the attached mailing list:

/57” Michael J, Nasi
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Daniel Long _
Texas Environmental Law Division MC 173
P. O. Box 13087

Austin, Texas 78711-3087

512/239-0600 FAX 512/239-0606

Susana M. Hildebrand, P.E.

TCEQ Chief Engineer’s Office MC 168
P. G. Box 13087

Austin, Texas 78711-3087
512/239-4900 FAX 512/239-6188

Chance Goodin ‘
TCEQ Chief Engineer’s Office MC 206
P. O. Box 13087

Austin, Texas 78711-3087
512/239-6336 FAX 512/239-6188

Robert Martinez :

TCEQ Environmental Law Division MC 173
P. O, Box 13087

Austin, Texas 78711-3087

512/239-0600 FAX 512/239-0606

Blas Coy

TCEQ Office of Public Interest Counsei
MC 103 :

P. O. Box 13087

Austin, Texas 78711-3087
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Attachment A



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
APPLICATION FOR USED ETERMINATION
FOR POLLUTION CONTROL PROPERTY

The TCEQ has Lhe responsibility to detennine whether a propetty is a polittion control property, A person seeking o use detemination for
polltion contro! pioperly must complelo the sttached application or use a copy or similar reprocuction. For ussistance in completing this form
reler to the TCEQ guidelines document, Propeity Tay Examptions for Polfution Cortral Property, as well as 30 TAC §17, vules goveming this
program. For additional assistance please contael the Tas Relief for Pollition Control Propery Program & (§12) 239-3100, The application
should be compleled and mailed; afong with n cowplete ¢opy and ppropriate fee, to: TCEQ MC-214, Cashicrs Office, I.O. Box i 3088, Audin,

Texas 7871 13088, ‘ )
1. GENERAL INFORMATION |
A. What is the type of ownership of this facility? -
I} Corporation i Sole Proprietor
LJ Partnership -~ Utility
¥ Limited Partnership ~. Other
B. Size of company: Number of Employces

Ml =2 1,000 to 1,999
(1166 t0 499 22,000 t0 4,999
L1500t0999° I 5,000 0r more _ : _
C. Business Description; - - Electricity Manufacturing (SIC 4911)
2. TYPE OF APPLICATION | |
[Z Tier T $150 Application Fee = Tier [IT $2,500 Application Fee

L: Tier I1 $1,000 Application Fee (% Tier IV $500 Application Fee

NOTE: Enclose a chech, money order to the TCEQ, or a copy of the ePay receipt
along with the applicaton to cover the required fee, :

3. NAME OF APPLICANT
A. Company Name; Navasota Wharton Energy Partriers Lp
B. Mailing Address (Street or P.O. Box): 403 Cotporate Woods
C.City, State, ZIP: Magnolia, TX 77354 .~~~ -

4. PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A, Name of facility; Colorade Bend -
B. Type of Mfg Process or Service: Electricity Manufacturing (SIC4911)
C.Street Address: 3821 S. State wy 60 =
D. City, Statc, ZIF: Wharton, TX 77488 o
E. Tracking Number Assigned by Applicant; DPCOBend B .
F. Customer Number or Regulated Lintity Number: N/A

5. APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERTY

A, Name of Appraisal District;  Wharton

B. Appraisal Disirict Account Number:  10258-000-000-00: 10-20500000-0200-
67099; 20063-000-055-00

Texas Rallefl for Pollution Control Preparty Appileation
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6. CONTACT NAME (must be provided)

A. Company/Organization Name: Duff and Phelps LLC

B. Name of Individual to Contact: Greg Maxim o

C. Mailing Address: 919 Congress Ave.  Suite 1450

D. City, State, ZIP: Austin, TX 78701

E. Telephone number and fax number: (512) 671-5580 Fax (512) 671-5501
F. E-Mail address (if available): gregory . maxim@duffandphelps.com

7. RELEVANT RULE, REGULATION, OR STATUTORY PROVISION

Please reference Section 8. Each item is detailed with the proper statute, regulation,
or environmental regulatory provision,

8. DESCRIPTION OF PROPERTY

Background _ ‘
The Colorado Bend Energy Center (the “Facility”), owned by Navasota Whaiton
Energy Partners LP, is a combined cycle natural-gas fired power plant located in
Wharton, Wharton County, Texas. The Facility is intended to have a total capacity
of 825 Mw, built in three phases. Phase has a capacity of 275 Mw and was
completed in June of 2007. Phase 2, currently under construction, is to be
completed in June of 2008 and will also have a 275 Mw capacity. Each phase
consists of 2 GE 7-EA combustion turbine units utilizing the GE Dry Low NOx
-combustion control system technology, 2 heat recovery steam generating (HRSG)
units, and one steam turbine unit, The Facility utilizes a cooling tower within the
circulating water system for condenser cooling water needs and condensate return

purposes. '
Qverview of Combined Cycle Technology

The Facility consists of a combined-cycle gas turbine power plant with gas
Combustion Turbines ("CTs") equipped with heat recovery steam generators to
capture heat from the gas turbine exhaust. Steam produced in the heat recovery
steam generalors powers a steam turbine generator(s) to produce additional electric
power. Use of the otherwise wasted heat in the turbine exhaust gas results in higher
plant thermal efficiency compared to other combustion technologies, Combined-
cycle plants currently entering service can convert approximately 50% of the
chemical energy of natural gas into electricity (HHV basis),

The Rankine cycle is a thermodynamic cycle that converts heat from an external
source into work. In a Rankine cycle, external heat from an outside source i
provided to a fluid in a closed-loop system, This fluid, once pressurized, converts
the heat into work output using a turbine. The fluid most often used in a Rankine
cycle is water (steam) due to its favorable properties, such as nontoxic and
unreactive chemistry, abundance, and low cost, as well as its thermodynamic
properties, The thermal efficiency of a Rankine cycle is usually limited by the
working fluid, Without pressure reaching super critical the temperature range the

Texas Rellef for Pallution Control Properly Application
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Rankine cycle can operate over is quite small, turbine entry temperatures are
typically 565°C (the creep limit of stainless steel) and condenser temperatures are
around 30°C. This gives a theoretical Carnot cfficiency of around 63% compared
with an actual efficiency of 42% for a modern coal-fired power station. This jow
turbine entry temperature (compared with a gas turbine) is why the Rankine cycle is
often used as a boitoming cycle in combined cycle gas turbine power stations.

The Brayton cycle is a constant pressure thermodynamic cycle that converts heat
from combustion into work. A Brayton engine, as it applies to a gas turbine system,
will consist of a fuel or gas compressor, combustion chamber, and an expansgion
turbine. Air is drawn into the compressor, mixed with the fuel, and ignited, The
resulting work output is captured through a pump, cylinder; or turbine, A Brayion
engine forms half of a combined cycle system, which combines with a Rankine
enging to further increase overall efficiency. Cogeneration systems typically make
use of the waste heat from Brayton engines, typically for hot water production or
space heating.

By combining both gas and steam cycles, high input temperatures and low output
temperatures can be achieved, The efficiency of the cycles are additive, because
they are powered by the same fuel source. A combined-cycle plant has a ‘
thermodynamic cycle that operates between the gas turbine's high firing temperature
and the waste heat temperature from the condensers of the steam cycle, This large
range mheans that the Carnot efficiency of the cycleis high, The:actua] efficiency,
while lower than this is still higher than that of either plant on its own. The thermal
efficiency of a combined-cycle power plant is the net power output of the plant
divided by the heating value of the fuel. If the plant produces only electricity,
efficiencies of up to 59% can be achieved, :

A single-train combined-cycie plant consists of one gas turbine generator, a heat
recovery steam generator (HSRG) and a steam turbine generator (“1 x 17
configuration), As an example, an “FA-class™ combustion turbine, the most ..
common technology in use for large combined-cycle plants within the state of Texas
and other locations throughout the United States, represents a plant with
approximately 270 megawatts of capacity.

See Figure 1 - Standard Combined-Cycle Configuration, below,

It is common io find combined-cycle plants using two or even three gas turbine 7
generators and heat recovery steam generators fecding a single, proportionaily larger
steam turbine generator. Larger plant sizes result in economies of scale for
construction and operation, and designs using multiple combustion turbines provide
improved part-load cfficiency. A 2 x I configuration using FA-class technology
will produce about 540 megawatts of capacity at International Organization for
Standardization ("ISO") conditions. ISO references ambient conditions. at 14,7 psia,

59 °F, and 60% relative humidity.

Because of high thermal efficiency, hi gh reliability, and low air emissi ons,

Texas Nalief for Polhdion Cantrol Praperly Application
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combined-cycle gas turbines have been the new resource of choice for bulk power
gencration for well over a decade. Other attractive features include significant
operational flexibility, the availability of relatively inexpensive power augmentation
for peak period operation and relatively low carbon dioxide production,
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FIGURE 1 - Standard Combined-Cycle Configuration 1)
As an example, consider g gas turbine cycle that has an efficiency of 40%, which is

a representative value for current Brayton Cycle gas turbines, and the Rankine Cycle
has an efficiency of 30%. The combined-cycle efficiency would be § 8%, which is a
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FIGURE 2 - Comparison of efficiency and power output of various
power products {Bartol (1997)] (2)

Current Regulatory Authority for Qutput-Based Emissions

Innovative power technologies such as combined-cycle technology offer enormons
potential to improve efficiency and enhance the environmental footprint of power
generation through the reduction and/or prevention of air emissions to the
environment. Currently, two thirds of the fuel burned to generate electricity in
traditional fossil-fired steam boilers is lost. Traditional U.S. power generation
facility efficiencies have nof increased since the 1950s and more than one fifth of
the U.S. power plants are more than 50 years old. In addition, these facilities are the
leading contributors to U.S. emissions of carbon dioxide, NOx, sulfur dioxide
("S02"), and other contaminants into the air and water.

The ability to recognize and regulate the efficiency benefits of pollution reduction
and/or prevention through the use of combined-cycle technology is achieved through
the use of Output-Based emissions standards, incorporated since September 1998
within the U.S. EPA’s new source performance standards (“NSPS”) for NOx, from
both new utility boilers and new industrial boilers. Pursuant to section 407(c) of the
Clean Air Act in subpart Da (Electric Utility Steam Generating Units) and subpart
Db (Industrial-Commercial-Institutional Steam Generating Units) of 40 CFR part
60, the U.S, EPA revised the NOx emissions limits for steam generating units for
which construction, modification, or reconstruction commenced after July 9, 1997
(3). Ouiput-Based regulations are also exemplified by those used in the U.S, EPA’s
NOx Cap and Trade Program for the NOx State Implementation Plan (“SIP”) Call

Taxas Raliel for Poliutian Control Praparty Applicalion
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of 1998, which uses units of measure such as [b/MWh generated or b concentration
("ppm"), which relate to the emissions to the productive output —~ electrical
generation of the process.(4)

The use of innovative technologies such as combined-cycle units reduces fossil fuel
use and leads to multi-media reductions in the environmental impacts of the
production, processing transportation, and combustion of fossil fuels. In addition,
reducing fossil fuel combustion is a pollution prevention measure that reduces -
emissions of all products of combustion, not just the farget pollutant (currently

NOx) of a federal regulatory program.
Authority to Expand Pollution Control Equipment & Categories in Texas
Under Texas House Bill 3732 (“HB3732") enacted in 2007, Section 11.31 of the

Texas Tax Code is amended to add certain plant equipment and systems to the
current list of air, water, or land pollution control devices exempt from property

taxation in Texas.

Specifically, the tanguage reads as follows:

SECTION 4. Section 11.31, Tax Code, is amended by adding Subsections (k}, (1}, and (m) to read as
Jollows:

(%} The Texas Commission on Environmental Quality shall adopt rules establishing a nonexclusive fist
af facillties, devices, or methods for the control of air, waler, or land poliution, which must include:
{1} coal cleaning or refining facilities,

{2} almospheric or pressurized and bubbling or circulating fluidized bed combustion systems and
gasificarion fluidized bed combustion combined-cyele systems;

(3) ultra-supercritical pulverized coal boilers;

(4) flue gas vecirculation componenis;

(3) syngas purification sysiems and gas-cleanup units;

(6} enhanced heat recovery sysiems;

{7) exhaust heat recovery boilers;

(8) heat recovery steam generators;

(9) superheaters and evaporators;

(10} enhanced steam turbine sysiems;

(11) methanation;

{(12) coal combusiion or gasification byproduct and eoproduct handling, sterage, or traatinent
Jacilities,

{13) biomass caofiving storage, distribution, and fiving systems; )

(14} coal cleaning or drying processes, such as coal drying/moisture reduction, air figging,
precombustion decarbonization, and coal flow balarcing technofomy,

{15) oxy-fiuel combustion technology, amine or chilied ammonia scribbing, fuel or emission
conversion through the use of catalysts, enhanced scrubbing technology, modified combustion
technology such as chemical louping, and cryogenic technology;

{16) if the United States Environmental Protection Agency adopts a final vuie or regulation regulating
earbon dioxide as a pollwiant, property that is used, consiructed, aequired, or instailed wholly or
partly to eaprure carbon dioxide from an anthropogenic source in this state that is geologically
sequestered in this stale;

(17) fiel cells generating electricity using hydrogen derived from coal, biomass, petroleum coke, or
solid waste; and

{18) any oiher equipment designed (o prevenl, capture, abale, or monitor nitrogen oxides, volatile
organic compounds, particulate matter, mercury, carbon monoxide, or any criteria pollistant.

() The Texas Commission on Envirenmentol Quality by rule shall updare the list adopted under
Subsaction (k) at least once avery three years, An Hem may be removed from the lisi [ the commission
findy compelling evidence ta support the conclusion that the itent does not provide polfution contral

benefils.
(m) Notwithsianding the other pravisions of this section, if the facilily, device, or meihod for the
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cantral of aiv, water, o land poifution deseribed In an applicaifon for an exemplion undler this section
is & fucllity, device, or method included on the list adopted wnder Subsection k), the executive director
of the Texas Commission on Envivommenrad Quality, not laier than the 30th day after the date of
receipt of the information required by Subsections (¢)(2} and (3) and without regard (o whether the
information required by Subsection (c)(1) has been subimitted, shall determine that the facility, device,
or method described in the application is used wholly or partlyas a faciity, device, or method for the
contral of aiv, water, or fand petlution and shell take the actions that ave requlved by Subsection (d) in

ihe event stich o determination is mede,

Under the TCEQ’s recently updated “Tax Relief for Pollution Control Property —
Application Instructions and Equipment and Categories List — Effective January
2008", the Fquipment and Categories List - Part B ("ECL Part B") is a list of the
pollution control property categories adopted and set forth in TTC Sec. 26.043(1).
The taxpayer is to supply a pollution control percentage for the equipment listed in
Part B via calculations demonstrating pollution control, prevention and/ot
reductions achieved by the listed equipment or systems. : :

The following property descriptions outline the environmental purpose; including
the anticipated environmental benefit of pollution control additions considered
under the Application Instructions® ECL Part B that have been constructed and
placed into use at the Facility as of its placed-in-service date, or installed subsequent
to in-service since 1994: : - S

Texas Relief for Pallution Conlrol Property Application
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Property Descriptions

Item #1 & 3 Combined-Cycle Gas Turbine Plant Heat Recovery Steam
Generator (“HRSG”) and Support Systems Tier [V B-8

40 CFR Fart 60 Subparts DA and DB, NOx Limits for Eleciric Utility Steam .
Generating Unils and Industrial-Commercial-Institutional Steam Generating Units
for New Source Performance Standards ("NSPS”).

TAC Rule 106.512, Standard Permit for Electric Generating Units (EGU)

NOTE: Permits issued under Texas Clean Air Act’s Health & Safety Code Sections 382,011, applies
to all electric generating units that emit air contaminants, regardless of size, and it Is to reflect Rest
Available Contral Technelogy ("BACT") for electric generating units on an owiput basis in pounds

© of NOx per megawatt hour, adjusied to reflect a simple cycle power plant.
The heat recovery steam generator ("HRSG") found in the Facility is a heat
exchanger that recovers heat from a hot gas stream. It produces steam that can be
used in a process or used to drive a steam turbine, A common application for an
HRSG is in a combined-cycle power station, where hot exhaust from a gas turbine is
fed to an HRSG to generate steam which in turn drives a steam turbine. This
combination produces electricity in a more thermally efficient manner than either

the gas turbine or steam turbine alone.

" The Facility’s HRSGs consist of three major components: the Evaparator,
Superheater, and Economizer. The different components are put together to meet the
operating requirements of the unit, Modular HRSGs normally consist of three
sections: an LP (low pressure) section, a reheat/IP (intermediate pressure) section,
and an HP (high pressure) section, The reheat and IP sections are separate circuits
inside the HRSG. The IP steam partly feeds the reheat section. Each section has a
steam drum and an evaporator section where water is converted to steam. This
steam then passes through superheaters to raise the temperature and pressure past

the saturation point,

Item #2 & 4 Steam Turbine and Support Systems Tier IV B-10

40 CFR Part 60 Subparts DA and DB, NOx Limits for Electric Utility Steam
Generating Units and Industrial-Commercial-Institutional Steam Generating Units
for New Source Performarnce Standards ("NSPS”).

- TAC Rule 106.512, Standard Permit for Electric Generating Units (EGU)
NOTE: Permiis issued under Texasy Clean dir Act's Health & Safery Code Sections 382.011, applies
to all electric generating units that emit air contaminanis, regardless of size, and it is to reflect Best
Available Control Technology ("BACT") for electric generating unils on an oulput basis in pounds
of NOx per megawatt hour, adiusted to reflect a simple eycle power plant,
The steam turbine(s) found in the Facility operate on the Rankine ¢ycle in
combination with the Brayton cycle, as described above. Steam created in the
Facility HRSG(s) from waste heat that would have otherwise been lost to the
atmosphere enters the steam turbine via a throttle valve, where it powers the turbine
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and connected generator to make electricity. Use of HRSG/Steam Turbine System
combination provides the Facility with an overall efficiency of greater than 50%.
Steam turbine systems similar to the Facility’s have a history of achieving up to
95% availability on an annual basis and can operate for more than a yea1 between
shutdown for maintenance and inspections. (5) '

Pollution Control Percentage Calculation: Avoided Emissions Approach

To calculate the percentage of the equipment or category deemed to be pollution
control equipment, the Avoided Emissions approach has been used. This approach
relies on thermal output differences between a conventional power generation
system and the combined-cycle system at the Facility, Specifically, the percenfage
is determined by calculating the displacement of emissions associated with the
Facility’s thermal output and subtracting these emissions from a baseline emission
rate, These displaced emissions are emissions that would have been generated by
the same thermal output from a conventional system,

Greater energy efficiency reduces all air contaminant emissions, including the
greenhouse gas, carbon dioxide. Higher efficiency processes include combined-
cycle operation and combined heat and power ("CHP") generation. For clectric
gencration the energy efficiency of the process expressed in terms of millions of
British thermal units ("MMBTU's") per Megawatt-hour. Lower fuel consumption
associated with increased fuel conversion efficiency reduces emissions across the
board — that is NOx, SOx, particulate matter, hazardous air pollutants and
greenhouse gas emissions such as CO2. :

In calculating the percent exempt for the listed items from the ECL-Part B, we
utilized Qutput-Based NOx allocation method for both power generation projects
that replaced existing facilities and “Greenfield” power and heat generation

facilities. We looked at the various fossil fuel technologies in use today and chose
the baseline facility to be a natural gas fuel-fired steam generator. We benchmarked
this conventional generation to the subject natural gas-fired combined cycle

generator at the Facility. By doing so, we narrowed the heat rate factors as much ag
possible to be conservative and uniform in modeling., The benchrnark heat rate

factor is the following:
Natural Gas fuel-fired Steam Generator: 10,490 BTU’s/kWh

This baseline heat rate purposely omits other fossil fuel sources in order to eliminate
impurity type characteristics, which in furn eliminated the NOx emission and cost of
control differences of each fossil fuel and generator type. Comparing the emissions
impact of different energy generation facilities is concise when emissions are
measured per unit of useful encrgy output. For the purpose of our calculations, we
converted all the energy output to units of MWh (I MWh = 3.413 MMBTU), and
compared the total emission rate to the baseline facility.

The comparison steps to calculate the NOx reduction is as follows:
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Calculation (Reference Schedule A)

Step 1 - Subject Output~Based Limit Calculation (Ibs NOXx / MWh)

(Input-based Limit (Ibs NOx/MMBTU)} X (Heat Rate (Btu/kWh)) / (1,000,000 Btu/ 1,000 kWh) =
Output: (Ibs NOx/MWh),

Step 2 — Subject Output Conversion Calculation (NOx Tons / Year)

(Output (Ibs NOx/MWh) X (Unit Design Capacity (MW)) X (Capacity Factor) X ((365 Days) X (24
hrs/day)) / 2,000 1bs = Qutput: (NOx Tons/Year)

Step 3 - Baseline Output-Based Limit Calculation (lbs NOx / MWh)

(Input-based Limit (Ibs NOx/MWh)) X (Heat Rate (Btw/kWh)) / (1,000,000 Bt / 1,000 kWh) =
Output: (ibs NOx/MWh)

Step 4 — Baseline Output Conversion Calculation (NOx Tons / Year)

(Output (Ibs NOx/MMBtu) X (Unit Design Capacity (MW)) X (Capacity Factor) X ((365 Days) X
(24 hrs/day)) / 2,000 Ibs = Qutput: (NOx Tons/Year)

Step 5 — Percent NOx Reduction Calculation

((Output Baseline)ye, 4 - (Output Subject))se 2 / (Output Subject) sep2 = % Reduction Output Subject

Step 6 — Percent Exempt Calculation

(Total Subject Facility Cost) X (% NOx Redudtion) = Capital Cost of NOx Avoidance

Step 7 — Percent Exempt Calculation

Total Cost of NOx Avoidance / Total Cost of HB 3732 Equipment = % EXgmpt
m If % Exempt is greater than 100% HB 3732 Equipment is 100% Exempt

‘| If% Exempt is less than [00% then HB 3732 Equipment is partially exempt at
the Step 6 calculation,

NOTE: See the attached calculation sheet for the details regaldmg Facility-specific calculations and
property tax exemption percentage results based upon these calculations.

Taxas Redial for Pollufion Gontrol Property Application
TCEQ-00811 {Revised January 2008)

Colorade Bend - 3821 8, Slate Hwy 60 Wharon, TX 77488 Page 10 of 12



REFERENCES

l. “Output-Based Regulations: A Handbook for Air Regulators”, U.S. Environmental
Protection Agency, Office of Atmospheric Programs — Climate Protection Partnerships
Division, August, 2004, p.4.

2. “Output-Based Emissions Standards; Advancing Innovative Energy T(.chnologlcs )
Northeast-Midwest Institute; 2003, p. 9.

3, IBID, p.13.

4.“Output-Based Regulations: A Handbook for Air Regulators”, U.S. Environmental
Protection Agency, Office of Atmospheric Programs — Climate Protection Partnerships
Division, August, 2004, p.4.

5. http://www,cogeneration.net/Combined_Cycle Power Plants.htm

6. “Output-Based Emissions Standards; Advancing Innovative Energy Technologles
Northeast-Midwest Institute; 2003 p. 9.

Taxas Retief for Pallution Conlrel Property Application
TGFEQ-00611 (Revised January 2008)

Colorado Bend - 3821 5. State Hwy 60 Wharlon, TX 77488 Page 11 of 12



9. PARTIAL PERCENTAGE CALCULATION

N/A.
10. PROPERTY C{&TEGORIES AND COSTS
See attached Schedule 10.
11. EMISSION REDUCTION INCENTIVE GRANT

Will an application for an Emission Reduction Incentive Grant be on file for this
property/project:

[]Yes [X] No
12, APPLICATION DEFICIENCIES

After an inttial review of the application, the TCEQ may determine that the
information provided with the application is not sufficient to make a use
determination. The TCEQ may send a notice of deficiency, requesting additional
information that must be provided within 30 days of written notice.

13. FORMAL REQUEST FOR SIGNATURE .

By signing this application, yoy certify that this information is true to the best of your

knowledge and belief.

NAME: % \/\__: DATE: VZZA)/J:/'Z;EL’)X
TITLE: ST y
COMPANY: Duff and Phelps LLLC

Under Texas Penal Code, Section 37.10, if you make a false statement on this
application, you could receive a jail term of up to one year and a fine up to $2,000, or
a prison term of two to 10 years and a fine of up to $5,000.

14. DELINQUENT FEE/PENALTY PROTOCOL
This form will not be processed until all delinquent fees and/or penalties owed to the
TCEQ or the Office of the Attorney General on behalf of the TCEQ are paid in
accordance with the Delinquent Fee and Penalty Protocol. (Effective 9/1/2006)

Texas Rullo! for Pollution Gonlrol Property Application
TCEQ-00611 (Revlsed January 2008)

Colorado Band - 3821 8, Stale Hwy 60 Wharton, TX 77488 Page 12 of 12
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Navasota Wharton Encepy Partuers L
Calorade Bonl Enérgy Ceinter ~ Pliase |
Schédote A « 2008 Thernin) Efficiency ‘nbéulatton

Subjeel Derlls;

Average Hent Rate ™ 746 (BiwkWh)
N@x Enisgions & 1686 Tons / yoay
Plant Copneiry ™ 215 MW
Cupiclty Faclar ™ 160,00%
Teehnalogy ™ ) Combined Cyele

Tatal Subject Freility Cost ™ $169,296,979

Tatal Cost of Trer 1V Equipment ™ 516,636,002

Bn ¢ Dednfls:

Averuge Hent Rato® 10,490 BrakWh

Fechmology ™ Steam Turbine

Stibicet Guipuk-Based Tim)f Calewlatian (hs N0, / MWy

Undt Cunverslans

Input-hused Lindt Heni Hute . Outpul-based Llmy
¥ / (L000,000 Bies =
{ibs NOV/MIM ) (Bufidving 1000 kW) (I NOSM W)
0008 7,740 1,00 ' 0.1531

SUEr2

Sbleel Outpad Eonkeesion Colenfation (g Tons / Year)

Unit Conversiony

Cuipul-tased Liwlf {hs . . . . , ) N Onitpul NOx
] Canacity (M) x Caprelty Fretor ¢ (365 tays « 23d = ¢
NOx/MTWE) R Hours / 2,040 ibs) {Tans/Year)
0.1533 275 : 100.00% 4 168.6

TSTEPA )
ihnsed Lintt Cofeudation (s NG 7 MW

inscllie Ouipne-

Unit Conversions-- - (iulpul-bnsed Limit

Input-hwsert 1 bt Heal Ruie :
» i {000,000 D ¢
Qs NOxMMItu) [{TEAN] 1000 kwiiy {Ihs ROV Why
401498 10490 1,600 0.2077

.
Hasellue Quinat Conversinn Coteulurion {NOL Tans / Ver ik

il i
Uuit Conversions Output Nox

Quipui-hased Limh {lhs . : . "
) - X Capacily (MW x Ciifinelty Factor g {365 daya * 24
Nowmwin ' Hours £ 2,000 () {TansfYenr)
4 2185

0.2077 275 100.00%

STERS
Fereeit NOX Reductioi Caléibitlai

{ Gl pul Baschiae - Oulpul Bubjet ) ! 'Oillpu( Bubject = - % NOx Reducilon
2285 1G8.0 168.6 . 35.5%

Purcutit Exciu Calatlaf{in

. " . ‘ - Capitsd Cost of
Totnl Sulfeet Unit Coxt b % NOx Reduetion NO3 Avoldnnee

§169,296,979 35.5% 560,100,428

STERT

Peveent Exempi Caleulntinn

" Totud Cost of HI -~ o
Total Cast of NOx Avoidanes ! 731 Equipmen? = Yo Excomp

§60, 190,424 §36,836.012 16:,0%

[ Conciude T iui%,

(1) - Hom mae represents phant perlarminies torl rent et CHHNY and was providod by the e

{2) - NOx emissions is the NOx fralliatint emission pormit himil in long pur year pravided by lhe clion

(3} - Plan enpaciy 15 die Averuge nomiml cupacity anl was provided Ly the cliont

{4) - Cnpacity Gnctor is (e maxinum opgrating level allowed under the eimissions permil presided by the eliont

(5) - Technolagy represents the uciyal twehnalopy of the sabjesy ) .

(8) - Tuial subject feflity cost represents the toiol cost io Lol the antrre ficility md it was deteanined laser o duen pritvided by the clicnd

{73 - Talat Tier [V vquipment was deteryiined by allogating ihe-eligible CEQ ECL pant 1 oquipment and their nssoeiated cost fan neiual
i provite by e chen

(8} + Basoting heal rate was publéshied by ihe Entrgy Infonxation Adimnisioiion {"E[A")

(9) - Bnscline lechnatogy rey the technolugy tat the subject wanld bave ceplacad it the lime of @i sibjects corstrictiun




Navasota Wharton Envigy Pavtners 1D
Colosady Beid Eatergy Center - Phase 8
Schiudule A = 2008 Thekmal Elitciency Cabeidaiinn

Spblect phedailss

Average Hoot Rate ! 7746 (DawkWh)
Nex Emissdons 168.6 Tans / year
Tlant Capneiy 275 MW
Cagineiy Faetor 100.00%
Technology ™ Combined Cycle

Towl Subjeol Paaitity Cost 51672,042,822

Total Cost of Tier IV Equipmany " §52,404,614

Average Hoal Rate®® 10,450 Pk Wh

“Technolagy ™ Stoam Tyrhing

STERI
ect Outpl-Basedd | dmit Cobenfaibon {ths NOs / A 1W[)

Enpud-tased Limit x Heat Raic ; t:rlc:ﬂc”'g:::::? o Ouigui-bascd Limit
(004,
{Ahs NCrAM Beu} (B1ukWh) 1000 kwh) {ths NOWM W}
0.0198 1,746 1,000 0.1533

Subfeet Cutput Convees| O “Taiis £ Veiirg

Unit Conversions
Quiput-hased Liml( (I . Gutput NQOx
X Capacity (MW) x Capacity Factor (365 days # 24 Lo
NOMWh) Hours /2,008 1bs) (Tans/Year)
0.1533 I5 100.00% 4 148.6

- _STEPA )
Ttaseting Duiput-frased Linit Cilentition ¢tiss X415 4 MV

Unlt Convarsions

Enput-based Lhwile Heal Rate Quipsit-based Limh
x ! (1,000,000 By = :
(lbs NOx/MMBiu) (Blu/k¥¥h) - 1000 ) (lbx NOwWMWh)
00198 10,492 1,000 02077

STErq
tsign Caleulition

Fiiseline €hit Gy

Unlt Convorsions
Oulli‘lr:l‘g:;;;“b::;‘" (tos X Cnpacity (MW) x Capacity Factor  x (365 days ¥ 24 - :-);::,T:nl\nl:ﬂx
Ttoues 7 2,000 Vss) )

9.2077 275 100.00% 4 228.5

STEPS

_ Perceni NOW Bediiction Caleslation

{ Ouipwi Buscline - Ouipud Subject z Qutpit Swbiject = 4 NOx Redugtlon
128.5 168.0 168.6 15.5%

STEP G
Peveeut Exeimpt Calenlutinn

Capltal Cost of
‘Tolai Sihject Unit Cost X ¥e NOx Reduelion = MOX Avoldgate
£162,042,822 35.5% §57,525,202

.‘i‘f'!{f'_?
Vevceiit Unganpd Catvutaibngi

Tatal Cost of HB
Totul Cont ol NOX Avaldance ! 3732 Equipment = Ve Excrpl

§57,525,202 $52,404,614 10%.3%

{13~ Henl rate represonis the amicipated foat rato (HH VY and was provided by I ciien

(2) - NOx ewmstssinas is the NOx pollutant emission permit ifimit in tons per yenr provided by the eliant

{3}« Plant capacity is the aweirge nominal capacily and was providad by iic eliont

(4) - CapaeHy fetar is the nuaxirum aperating level nliowsd under fhe smissions permis providod by tha cliont

{5) - Teehnology ropresents the setual Iechnoiogy of the subject

(6) - Tatal subjeet facility enst represcats thie wial cost in ulld the enlire fueility and 1t was detemtined based an dat peavide by the efiont

{7) - Total Tier [V equipmunt was determined by ullocating the eligitie TCEQ BCL part B equipment and their vssocintud cosd fron acluo|
daka provide by the client

(8) - Rnscline hoat rato was published by the Energy Informatian Adminisimtion (*EIA")

{9} + Baselina techuolagy represonts the tehnology that the subyect wauld have wepliced ni the time of the subjects canstrucifon,
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Buddy Garcia, Chalrman

Lairy R, Soward, Commissioner
Bryan W, Shaw, Ph,D.. Commissioner
Gtlean Shankle, Evecutive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALIT Y

Protecting Texas by Recueing and Preventing Pollution

USE DETERMINATION

The Texas Commission on Environmental Quality has reviewed Use Determination Application,.

07-11926, filed by:

NAYASOTA WHARTON ENERGY PARTNERS LpP
COLORADO BEND ' o
3821 S STATE HWY 60

WHARTON TX 77488

The pollution contro) property/project listed in the Use Determination Application is: -

This facility has four thermally efficient heat recovery steam generators (HRSGs) and twa-
steam turbines. This application is a Tier IV application secking a partial use ‘
determination for the HRSGs and the enhanced steam turbines,

The outcome of the review ig:

the four Heat Recovery Steam Generators. This

A 100% positive use determination for )
control equipment and was installed to meet or

equipment is considered to be pollution
exceed federal or state regulations.

A negative determination is issued for the two steam turbines. The use of the steam _
turbines doces not provide an environmental benefit at the site. The steam turbines are not

considered to be pollution control equipment,

(P e S

Executive Director Date

P.O. Box 13087 « Austin, Texas 78711-3587 » 512-239-1000 « Internet address: wiww. tced.stale, b ug

prted on reeveled paper usig sey-lased .



TAX RELIEF FOR POLLUTION CONTROL PROPERTY: TECHNICAL REVIEW DOCUMENT
Reviewed By: RLH App.No.:  07-11926 Review Start Date: 4/8/2008

Company Name: NAVASOTA WHARTON ENERGY PARTNERS LP
Facility Name: COLORADO BEND

County: WHARTON Qutstanding Fees: N

Batch/Voucher Number:B500028

ADMINISTRATIVE REVIEW
Administrative Complete Date:4/8/2008

TIER LEVEL
What Tier is this application? The application was filed as a Tier IV application. Is this the

appropriate level?

The property listed on this application, Heat Recovery Steam Generators and a steam turbine are
items B8 and B10 on the Equipment and Categories List. This application was filed as a Tier IV,
- Tier IV is the appropriate level for this application.

RELEVANT RULE, REGULATION, OR STATUTORY PROVISION
The rule listed in the application is: 46 CFR 60.44Da
The appropriate rule is: 40 CFR 60.44Da

Explain why this is the appropriate rule?

40 CFR 60.Subpart DA: Standards of Performance for New Stationary Sources. Standards of
performance for Electric Utility Steam Generating Units for Which Construction is Commenced

after September 18, 1978. This is an appropriate rule.

BRIEF DESCRIPTION OF PROPERTY
- The property is described as:

This facility has four thermally efficient heat recovery steam generators (HRSGs) and two steam
turbines. This application is a Tier IV application seeking a partial use determination for the

HRSGs and the enhanced steam turbines.

Is an adequate description and purpose of the property provided? Does it list the anticipated
environmental benefits? Are sketches and flow diagrams provided if needed?

An adequate description of the property was provided, and the purpose of the property was listed.
The anticipated environmental benefit is listed. Sketches and flow diagrams were provided.

DECISION FLOWCHART(30 TAC 17.15(a))
Mark the appropriate boxes: Box 3 Box 5 Box 6(IV) Y Box 1(IL) Box 12(I) Box 13( IT)

PART B DECISION FLOWCHART (17.15(b))’
Mark the appropriate boxes: Box 1Y Box2 Y Box3 Y

Describe how the property flowed through the Decision Flowchart:

The Heat Recovery Steam Generators (HRSGs) are listed on Part B of the Equipment &
Categories List as item B-8. As Part B equipment the HRSGs leave the Decision Flow Chart at
Box 6 and pass through Box 1 of the Part B Decision Flow Chart with a yes answer. Since the use



of HRSGs provide an environmental benefit of reduced NOx emissions at the site thete is a ves
answer for Box 2. Since there is a reduction in NOx emissions there is an environmental rule
which is being met, so there is a yes answer to Box 3. The steam turbine passes through Box ! on
the Part B Decision Flow Chart with a yes answer. Since the use of the steam turbine does not
provide an environmental benefit at the site a no answer is the result of Box 2. The steam turbine
is not eligible for a positive determination. '

TIER 1) or IV APPLICATIONS

Does your ealculation agree with the applicants?

No. The application contains a proposed formula for caleulating the pollution control vaiue of the
HRSGs and the steam turbine. The formula is outcome determinative, and its focus is not on the
pollution control aspect of the property, The LExecutive Director disagrees with this formula.
PROPERTY CATEGORIES AND COSTS

Is the table completed correctly? Has the applicant certified that all listed property hecame taxable
for the first time after January I, 19947 Is all'information necessary for conducting the technical -
review included.

The table was completed correctly. The applicant certified that all listed property became taxable
for the first time after January 1, 1994, All the information necessary for conducting the technical

review was included on the application. .

TECHNICAL DEFICIENCIES

Is the application complete as received: Y If the application was not administrativeiy complete
explain below when Justitying the final decision in the final determination section, If the application
was not technically complete then: '

Provide the language to be used in the Notice of Deficiency (NOD) letter:

Summarize the NOD response:

Provide the language used in the second NOD letter:

Summarize the second NOD response:

Provide the language used in the thied NOD letter:

Summarize the third NOD response;

FINAL DETERMINATION
If the property description has been summarized enter the detailed property description:

This facility has four thermally efficient heat recovery steam generators (HRS8Gs) and two steam



turbines. This application is a Tier IV application seeking a partial use determination for the
HRSGs and the enhanced steam turbines,

Provide the reason for your final determination;

The Heat Recovery Steam Generators meet all of the requirements of Chapter 17. A positive use
determination based on the most appropriate formula should be issued for the Heat Recovery
Steam Generators, The most appropriate formula has been determined by the Executive Director,
A negative determination should be jssued for the steam turbine. The use of the steaim turbine
does not result in there being an environmental benefit at the site.

Provide the language for the final determination,

A positive use determination of 100% for the four Heat Recovery Steam Generators. A negative
determination is issued for the steam turbine, The use of the steam turbine does not provide an
environmental benefit at the site, The steam turbine is not considered to be pollution control

equipment.

Highlight the required signatures and establish the appropriate due dates,

Reviewed: /Z%&'/ /@ff@"‘ Date Signed: 477 /a5~

Peer Reviewed: )?jf s M OYsRAS Date Signed: 5[ - o8
Team Leader: T b Date Signed: 5(t Ca'd

Section Mapager: . Date Signed:  MAY 1 2008

Division Director: % 1‘4&. }/M Date Signed: WY 1 :
2000



Attachment C



Phone; 979-532-8931
Fax:  979.532-5691

WHARTON COUNTY -
*  APPRAISAL DISTRICT

2407 142 N. Richmond Road
‘Wharton, Texas 77488

———
ST

Q
R 9
- )
May 19, 2008 2 0iE0
32 sz
Office of the Chief Clerk - MC 105 & » JZOB
Texas Commission on Environmental Quality o i]®
PO Box 13087 - 2P g7
Austin, TX. 78711-3087 28 F

Re: TCEQ Use Determination No. 07-11926

Dear Ms, Castafiuela,

I'am writing this letter as an official appeal of the TCEQ’s property tax Pollution Control
Exemption Use Determination with the tracking pumber 07-11926 filed by Navasota
Wharton energy Partrers I for the Colorado Bend Power Generation facility. We
believe that the Heat Recovery Steam Generators described in this application are
production equipment in that they burn natural gas to create steam to generate electricity,
This creates pollutants, not reduces them.

Secondly, the pollution control components associated with the HRSGs that do reduce.-
poliution have already been exempted under Use Determination 07-11925, Therefore,
this second exemption of the entire HRSG only serves to exempt the non-pollution
control components of the wunits, '

I respectfully request that our appeal regarding this Use Determination be granted and the
exemption be denied.

Hugh L. Landrum & Associates, Inc. will be acting as our agent in this matter,

Thank you for your time and consideration,

Sincerely, g@%
Tylene Gamble

Chief Appraiser
Wharton County Appraisal District
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-

Buddy Garcia, Chairman

Larry R. Soward, Commissioner

Bryan W. Shaw, Ph.D., Commissioner
Mark R. Vickery, P.G., Executive Diractor

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
Frotecting Texas by Reducing and Preventin g Pollution

December 3, 2008

LaDonna Castafiuela, Chief Clerk _
Texas Commission on Environmental Quality
Office of the Chief Clerk, MC-105

P.0. Box 13087 '

Austin, Texas 78711-3087

Re:  TCEQ Docket Numbers: .
© 2008-0830-MIS-U (UD 07-11914/Tenaska Gateway Partners, Ltd)

- 2008-0831-MIS-U (UD 07-11966/Freestone Power Generation, L.P)
2008-0832-MIS-U (UD 07-11971/Borger Energy Associates, LP)
.2008-0849-MIS-U (UD 07-11969/Brazos Valley Enetgy, L.P.)
2008-0850-MIS-U (UD 07-1 1994/Freeport Energy Center, L.P.) -
2008-0851-MIS-U (UD 07-11926/Navasota Wharton Energy Partners, LP) -
Executive Director’s Response Brief to Rusk County, Freestone Central, Hutchinso
County, Fort Bend Central, Brazoria County, and Wharton County Appraisal Districts’
Appeals of the Executive Director’s Use Determinations

Dear Ms. Castafinela:

Enclosed for filing, please find an original and 7 copies of the “Executive Director’s

Response Briefto Rusk County, Freestone Central, Hutchinson County, Fort Bend Central, Brazoria

County, and Wharton County Appraisal Districts " Appeals of the Executive Director s Negative Use
Determinations, ” : : ' . S
Please file-stamp these documents and return one copy to D. A. Chis Ekoh, Staff Attorney,
Environmental Law Division, MC 173. If you have any questions, please do not hesitate to contact
me at (512) 239-5487, :

Sincerely,

30HO Sk

D, A. Chris Ekoh, Staff Attorney
Environmental Law Division

e

M0 e
/ ‘Lg\galr\l\\% NO

P.0.Box 13087 ®  Austin. Texas 78711-3087 *  512-23C.1000 * Internet address: www tceq.state. tx, us
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TCEQ Docket Numbers
2008-0830-MIS-U (UD 07-11914/Tenaska Gateway Partners, Ltd — Rusk County)
2008-0831-MIS-U (UD 07-11966/Freestone Power Generation, L.P. - Freestone County)
2008-0832-MIS-U (UD 07-11971/Borger Energy Associates, LP ~ Hutchinson County)
2008-0849-MIS-U (UD 07-11969/Brazos Valley Energy, L.P. — Fort Bend County)
2008-0850-MIS-U (UD 07-11994/Freeport Energy Center, L.P. - Brazoria County)
- 2008-0851-MIS-U (UD 07-11926/Navasota Wharton Energy Partners, LP — Wharton

County}
APPEAL OF THE EXECUTIVE § BEFORE THE
DIRECTOR’S USE DETERMINATIONS §
ISSUED TO §
TENASKA GATEWAY PARTNERS, LTD; §
FREESTONE POWER GENERATION, L.P.; § TEXAS COMMISSION ON
BORGER ENERGY ASSOCIATES, LP; §
BRAZOS VALLEY ENERGY, L.2.; §
FREEPORT ENERGY CENTER, L.P.; and §
NAEY_)ASOTA WHARTON ENERGY § g -
R NB%I_I)S LP - : § ENVIRONMENTAL QUALITY
=
= & )
WC IVE DIRECTOR’S RESPONSI BRIEF TO RUSK COUNTY, FREESTONIJ
CENT , HUTCHINSON COUNTY, FORT BEND CENTRAL, BRAZORIA COUNTY,
% A@) WHARTON COUNTY APPRAISAL DISTRICTS’ APPEALS OF THE
GES : %— _ EXECUTIVE DIRECTOR’S USE DETERMINATIONS
4

. The Bxecutive Director of the Téxas Commission on Environmental Quality (the Commission or

TCEQ) files this Response to the Appeals of the Executive Director’s Use Determinations Issued
to Tenaska Gateway Partners, Ltd (Tenaska); Freestone Power Generation, L.P. (Freestone);
Borger Energy. Associates, LP (Borger); Brazos Valley Energy, L.P (Brazos); Freeport Energy
Center, L.P (Freeport); and Navasota Wharton Energy Partners, LP (Navasota), The appeals
were submitted by or on behalf of the affected county appraisal districts. The regulated entities
did not appeal the Executive Director’s use determinations.

For the reasons described below, the Executive Director respectfully requests that the
Comumission adopt the recommendation of the Executive Director and remand the respective
appeals to the Executive Director to issue new determinations consistent with the Executive
Director’s recommendation as adopted by the Commission.

Part I of this brief presents a background of the Tax Exemption for Pollution Control Property
Program, including a discussion of House Bill 3732; Part IT discusses the procedural history of
each apphcatlon including the Executive Director’s determinations; Part III describes the devices
involved in these appeals, and fhe circumstances. leading to the formatlon of & Workgroup to
assist in establishing the method of caleulating the proper pelluticn control percentage for the
devices; and Part IV presents the Exeeutive Director’s recommendation to the Commission on
the proper poflution control percentage to &dopt for the devices involved in these appeals.

TIER IV HRSG APPEALS — EXECUTIVE DIRECTOR’S RESPONSE BRIEF Page |



L_

PROGRAM BACKGROUND

These appeals of the Executive Director’s use determinations are filed pursuant to H.B, 3121
(77" Tex. Legislature, 2001) establishing an appeals process for uge determinations and the -
Commission rules implementing the legislation. '

In 1993, the citizens of Texas voted to adopt a tax measure called Proposition 2 (Prop 2). Prop 2
was implemented when Article 8, § 1-1 was added to the Texas Constitution. on November 2,
1993. The amendment allowed the legislature to “exempt from ad valorem taxation all or part of
real and personal property used, comstructed, acquired, or installed wholly or partly to meet or
exceed rules or regulations adopted by any environmental protection agency of the United States,
this state, or a political subdivision of this state for the prevention, monitoring, control, or
- reduction of air, water, or land pollution,” '

The Texas Legislature codified the constitutional amendment in 1993 as TEX. TAX CODE §
11.31 (effective January 1, 1994). The statutory language in the codified version mirrored the
language of Article 8, § 1-. The statute sets up a two-step process to obtain tax exemption for
pollution control property. First, a person seeking tax exemption for poltution control property
must obtain a positive use determination from the Executive Director that the property is used

wholly or partly for pollution control, > ‘Second, once a person obtains a positive use

. In 2001, the legislature amended Section 11.31 when it passed House Bill 3121 (effective
. September 1, 2001). This bill added several procedural requirements to Section 11.31, including
a provision regui_ring the establishment and implementation of a process to appeal use
determinations.” The amendment authorized the Commission to adopt rules establishing specific
standards for the Executive Director to follow in making use determinations for property that

qualified for either full or partial determinations.®

In 2007, the legislature amended Section 11.31 when it passed House Bill 3732 (effective
September 1, 2007)." The amendment added three new subsections to Section 11.31 by
requiring the:

»  Commission to adopt, by rule, a list of pollution control property swhich must include the
18 categories of equipment outlined in B 3732,

! 8ee TEX. TAX CODE § 11.31 and 30 Tex, ADMIN, CODE § 17.25.
* TEX. CONST. art, 8, § 1-i(a) (November 2, 2002),

* TEX. TAX CODE § 11.31¢c) & (d).

* TEX. TAX CODE § 11.31(i).

’ See TEX. TaxX CODE § 11.31{e).

¢ TEX. TAX CODE § 11.31(g).

" House Bill 3732 (80" Lagislature, 2067,
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» Commission to adopt a procedure to review the list at least once every three years and
allows the removal of items from the list when there is compelling svidence that the item
does not provide pollution control; and

* Executive Director to review applications containing only. items on the adopted list, and
to issue a determination without regatd to the information provided in response to Section
11.31(c)(1) within 30 days of receipt of the required application documents,?

On January 16, 2008, the Comimission adopted rules imglementing HB 3732.° The adopted rules
inclide the “Bquipment and Categories. List” (ECL)." Part B of the ECL consists of the 18
categories of equipment listed by the legislature in HB 3732.!' The ruies revised the review
standards contained in Section 17,15 by creating a revised “Decision Flow Chart” and adopfing a
new “Part B Decision Flow Chart.”? The rules created a new Tier level of application (Tier IV)
for the sategories of equipment contained in Part B-of the BCL." The use determinations subject
to these appeals were filed as Tier IV applications under themewly adopted rules.

Appeals under 30 TeX. ADMIN. CODE § 17.25 may be filed by sither the applicant seeking the
detérmination, or by the chief appraiser of the tax apptaisal district affected by the
détermination." The appeal must be in writing and filed within 20 days of receipt of the use
determination letter,”* The Applicant is presunied to have received notice of the determination
on the “third regular business day after the date the notice of the Executive Director’s action is
. mailed by first class mail”'® The appellant is required by Section 17.25(b)(5)-to-explain the
basis for the appeal. Under Section 11.31(i), “fhe chief appraiser shall accept a final
determination by the executive director as conclusive evidence that the facility, device, or
method is used wholly or partly as pollution control property,” ‘

IL

PROCEDURAL BACKGROUND

Tenaska Gateway Partners, Ltd —~ Rusk County (Use Determination Number 07-11914)

On March 14, 2008, Tenaska filed a Tier IV application with the Executive Director seeking a
use: detormination under Section 11.31 of the Texas Tax Code for 3 Heat Recovery Steam
Generators (HRSG) and 1 enhanced steam turbine.. Tenaska claimed the devices were installed
to control Nitrogen Oxides (NO,) and cited 40 C.F.R § 60.44Da and 30 TEX. ADMIN, CODE §
117.3010 as the rules it is meeting or exceeding by installing the devices. The application was

®Id, Sec also, 33 Tex.Reg 932, 933 (February 1, 2008).
7133 Tex.Reg 932 (February 1, 2008), The rules became effective on February 7,.2008,
933 Tex.Reg at 936; and 30 TEX.ADMIN. CODE 17.14(a) (Effective February 7, 2008), Unless otherwise
sFeciﬁcaHy stated, all references to 30 TAC Chapter 17 refer to the rules effective I gbruary 7, 2008.
' 33 Tex.Reg at 967; and 30 TEX ADMIN. CODE 17.14(a). . :
* 30 TeX.ADMIN. CODR 17.15(a) and (b).
* 30 TEX. ADMIN. CODE 17.2(16),
* TEX, TAX CODE § 11.31{e); and 30 T5x. ADMMN. CODE § 17.25(a)(2).
:: 30 TEX. ADMIN. CODE § 17.25(b)
Id.
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declared to be administratively complete on April 8, 2008. The technical review of the

.application was completed on May 1, 2008, On May 1, 2008, the Executive Director issued a

100% positive use determination for the HRSGs and a negative use determination for the

enhanced steam turbine. Rusk County Appraisal District filed a timely appeal on May 19, 2008.

On May 27, 2008, Wayne Frazell (with Pritchard & Abbott, Inc.) filed “detailed comments™ on

behalf of Rusk County Appraisal District, explaining its reasons for appeal. A copy of the’
application, administrative review documents, technical review documents, - and use

determination letter are attached herein as ED’s Exhibit 1. '

. Freestone Power Generation L.P — Freestone County (Use Determina’pion Number 07-11966)

On March 28, 2008, Freestone filed a Tier IV application with the Executive Director seeking a
use determination under Section 11.31 of the Texas Tax Code for 4 HRSGs, 2 steam turbines,
and support systems. Freestone claimed the devices were installed to control Nitrogen Oxides
(NOy) and cited 40 C.F.R § 60.44Da and 30 TeX. ADMIN. CODE § 106.512 as the rules it is
meeting or exceeding by installing the devices. The application was declared to -be '
administratively complete on.April 8, 2008. The technical review of the application was
“completed on May 1, 2008, On May 1, 2008, the Executive Director issued a 100% positive use
determination for the HRSGs and a negative use determination for the steam turbines, and
support systems. Freestone Central Appraisal District filed a timely appeal on May 16, 2008.
On May 27, 2008, Wayne Frazell (with Pritchard & Abbott, Inc.) filed ““detailed comments™ on
behalf of Freestone County Appraisal District explaining the its reasons for appeal. A copy of -
‘the application, administrative review documents, technical review documents, and use
determination letter are attached herein as ED’s Exhibit 2. :

Borger Energy Associates, LP — Hutchingon Count_v (Use Detenmination Number 07-11971)

* On March 31, 2008, Borger filed a Tier IV application with the Executive Director seeking a use .
determination under Section 11.31 of the Texas Tax Code for 2 HRSGs. Borger claimed the
devices were installed to control Nitrogen Oxides (NOy) and cited 40 C.F.R § 60.44Da and 30
. TEX. ADMIN. CODE § 106.512 as the rules it is meeting or exceeding by installing the devices.
The application was declared to be administratively complete on April 8, 2008. The technical
review of the application was completed on May- 1, 2008. On May 1, 2008, the Executive
Director issued a 100% positive use determination for the HRSGs. Hutchinson County

Appraisal District filed a timely appeal on May 16, 2008. On May 27, 2008, Wayne Frazell
(with Pritchard & Abbott, Inc.) filed “detailed comments” on behalf of Hutchinson County
Appraisal District explaining the its reasons for appeal. A copy of the application, administrative
review documents, technical review documents, and use determination letter are attached herein
as ED’s Exhibit 3.

Brazos Valley Energy L.P — Fort Bénd County (Use Determination Number 0711969)

On March 28, 2008, Brazos filed a Tier IV application with the Executive Director seeking a use
determination under Section 11.31 of the Texas Tax Code for 2 HRSGs and [ steam turbine.
Brazos claimed the devices were installed to control Nitrogen Oxides (NOy) and cited 40 CF.R §
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60.44Da and 30 TeX. ADMN, CODE § 106.512 as the rules it is meeting or exceeding by
installing the devices. The application was declated to be administratively complete on April 8,
2008. The technical review of the application was completed on May 1, 2008. On May 1, 2008,
the Bxecutive Directar issued a 100% positive use determination for the HIRS@Gs and a negative
use determination for the steam tirbine. Fort Bénd Central Appraisal Distriet filed a .timely
appeal on May 21, 2008. A copy of the application, administrative teview documents, technical
review documents, and use determination letter are attached herein as ED’s Exhibit 4.

Freeport Enerpy Center, L.P ~ Brazoria County (Use Determination Numbér 07-1 1994

On April 3, 2008, Freeport filed a Tier IV application with the Fxecutive Director seeking a
partial use determination under Section 11.31 of the Texas Tax Code for 1 HRSG, 1 steam
turbine, and condensér and ariciliary pump systems. Fréeport claimed the devices were installed
fo control Nitrogen Oxides (NO,) and cited 40 C.F.R § 60.44Da as the rule it is meeting or
exceeding by installing the devices. The application was. declared to be administratively
complete o April 8, 2008, The technical review of the application was completed on May 1,
2008. On May 1, 2008, the Executive Director issued a 100% positive use determination forthe
HRSG 4nd & negative use determination for the steam turbine, and condenser and ancillary pump
systems. Brazoria County Appraisal District filed a timely appeal on May 21, 2008, A copy of
the application; . administrative review documents, technical review 'documents, and use
deterrnination lettér are attached hersin as ED?s Tixhibit 5. - :

Navasota Wharton Ener:
11926}

On March 19, 2008, Navasota filed a Tier IV application with the Executive Director seeking a
use determination under Section 1131 of the Texas Tax Code for 4 HRSGs and 2 steam turbines.
Navasota claimed the devices were installed to control Nitrogen Oxides (NOy) and cited 40
C.ER § 60.44Da and 30 TEX. ADMIN. CODE § 106.512 as the rules it is meeting or exceeding by
installing the devices. The application was declared to be administratively complete on April 8,
2008, The technical review of the application was completed on May 1, 2008. On May 1, 2008,
the Executive Director granted a 100% positive use determination for the HIRSGs and a negative
use determination for the steam turbines. Wharton County Appraisal District filed a timely
appeal on May 21, 2008, A copy of the application, administrative review documents, technical
review documents, and use determination letter are attached herein as ED’s Exhibit [

se Detemlina;tioﬁ Nﬁinber 07-

Partners LP_ — Whartc;n Coun

3 -

IIL

HRSGs and CALCULATION OF POLLUTION CONTROL PERCENTAGE

The properties involved in these appeals are HRSGs and steam turbines used at combined-cycle
facilities to generate electricity, The Tier IV applications were submitted under Part B-§ of the
BCL for FTIRSGs and Part B-10 of the BCL for steam turbines. The appeals challenge only the
Executive Director’s determinations granting 100% Tier IV positive use determinations for the
ERSGs. The Bxecutive Director’s determinations: regarding the steam turbings were not
appealed.
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Since the enactment of HB 3732, the Executive Director hias received approximately thirty seven
Tier IV use determination applications for HRSGs and steam turbines installed at combined-
cycle electric generation facilities. The Executive Director has issued 100% positive use
determinations for twenty six HRSGs. Six out of the twenty six use determinations were
appealed by the affected appraisal districts, and all six are the subject of the instant appeals.
There are currently eleven applications awaiting determinations.

Under TCEQ rules, an applicant for a Tier IV use determination is required to calculate the use
determination for the equipment or categories of equipment included in the application. “Itis the
responsibility of the applicant to propose a reasonable method for determining the use .
determination percentage. It is the responsibility of the executive director to review the proposed
method and make the final determination.”’ The challenge with most Tier IV applications
including those involved in these appeals is the calculation of the use determination percentage
for each category of equipment. A description of the functions performed by a HRSG will help
explain why the calculation methodologies vary from one application to anothet.

A HRSG acts as a fuel substitute in a typical combined-cycle installation. A typical HRSG
captures hot exhaust gases from a combustion turbine. The resulting heat is converted “into high
pressure and temperature stoam” which is used to propel a steam turbine to generate electrical
energy. '* This process eliminates the need for the additional burning of coal or other
hydrocarbon based fuel in order to obtain the same increase in electrical energy generation
output af the site. Installation of a HRSG in a combined-cycle facility “allows more electrical
energy to be produced for 4 given heat input” compared to a “simple cycle or traditional steam
' boiler/turbine (Rankine cycle) configuration.””? :

Calculation Methodologies Provided in the Respective Applications:

Tenaska Gateway: Tenaska proposed a calculation based on comparing 2 single cycle plant
with a selective catalytic reduction (SCR) system installed to control NOy to a combined-cycle
plant with an HRSG installed to boost efficiency with less NOy emissions. Based on this
premise, Tenaska claimed that it merely substituted a HRSG in a combined-cycle plant for an
SCR in a single cycle plant. As a result, Tenaska wanted a use determination percentage that
reflected the total capital cost of the hypothetical SCR that it did not install. The arithmetic and
method of calculation is best expressed on pages 5-6 of the application.20 -

7 30y TEX. ADMIN. CODE § 17.17(d). , ‘ _

8 Vongjun Zhao, Hongmei Chen, Mark Waters, and Dimitri N. Mavris; “Modeling and Cost Optimization of
Combined Cycle Heat Recovery Generator Systems” (Proceedings of ASME Turbo Expo 2003 - Power of Land,
Sea, and Adr, GT2003-38568, June 16-19,2003). See also, Application for Use Determinations filed by Ennis-
Tractebel Power Company, LP). :

19 1d, A single-cycle or simple-cycle power plant uses a “fuel-fired turbine” to generate electricity. A combined-
cycle power plant combines “gas turbine engine” with a heat recovery steam generator and a steam turbing system to
generate electricity. Single-cycle facilities are only abie to utilize a portion of the heat that the combustion of their
fuel generates. The excess heat generated from combustion is generally wasted in a single cycle facility. The
 HRSGs at combined-cycle facilities recapture fhat waste heat, and use it to make steam to generate electricity;
thereby, improving overall efficiency. See Footnote 18 {(“Modeling and Cost Optimization of Combined Cycle Heat
Recovery Generator Systems™). :

2 See BD's Bxhibit 1 (Application for Tier IV use determination submitted by Tenaska Gateway Partners, Ltd.). '
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The problems with this caloulation are as follows, First, the cost of the steam turbing which is
not a pollution ¢ontrol property was factored into the caleulation, Second, HRSGs and SCRs are
totally different mechanisms: The latter is a known and acceptable poliution control device,
- which may still be installed somewhers in the-plant to control pollution.. Once installed, Tenaska
can apply and receive a use determination for it. Third, .SCRs are custom-built for each facility.
Choosing and using an average cost, as Tenaska did, does not come close to reflecting the actual
value of a SCR that would be installed if there was a need:to install one. Fourth, the calculation
removes the focus of the evaluation from the purported poliution control property, and places it
on another unrelated property: The calculation is not based on the equipment for which use
determination is sought. Finally, it is impossible to apply the review standards, particularly the
Decision Flow Charts, using this calculation methodology.

Freeport Energy: Freeport requested a 98% partial use determination for replacing an old
power generation plant with a combined-cycle plant using an HRSG. Freeport baged its
proposed calculation on the NOy reduction achieved by the new plant. Freeport elaimed that
NOy emissions were reduced from 147ppm (old plant) to 3ppm (new plant), The partial
percentage calculation based on reduction in NOy emissions was 98% of the total cost of
installation of the HRSG, steamn turbine, and condenser and ancillary pump system. The method
of calculation is hest expressed on pages 5-6 of the application.”! , ‘

The problems with this caloulation are as follows, First, the cost of the steam turbine, condenser
and ancillary pump system which are not pollution comtrol properties are factored into the
calculation. Second, the caleulation removes the focus of the evaluation from the ‘purpbrt'ed
pollution control equipment, and places it on NO, emissions. The calculation is fiot based on the
equipment for which use determination is sought. Third, the calculation is based on the cost of
the entire facility rather than the cost of the HRSG. Finally, it is impossible to apply the review
standards, particularly the Decision Flow Charts, using this calculation methodology.

Freestonie Power Geperation: Freestone proposed a use determination percentage calculation
based on “avoided emissions.” This “approach relies on thermal output differences between a
conventional power generation system and the. combined-cycle system.”?* This ag?ro_ach
“utilized output-based NO, allocation method for both power generation projects.”* The
method of calculation is best expressed on Schedule A, and pages 11-12 of the application.®*

The problems with this calculation are as follows. First, the cost of the entire facility was used in
the calculation. Second, the cost of the steam turbines and supporting systems which are not
pollution contro] properties are factored into the calculation: Third, the caleulation removes the
focus of the evaluation from the purported pollution control property and places it on NO,
emissions output. The calculation is 1ot based on the devices for which use determinations are
sought, Fourth, the calculation is based on several assumptions, none of which reflect the
pollution control properties at issue in this case. Finally, it is impossible to apply the review

*' See BD’s Exhibit 5 (Application for Tier IV use determination submitted by Freeport Energy Center, L.P.),
™ See ED’s Exhibit 2 (Application for Tier TV use determination submitted by Freestone Power Geherution; L.P.J,
Pkl .
Id.
24 .I_d.-.-.
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standards, particularly the Dccisio.ﬁ Flow Charts, using this calculation methodolo gy Finally, as
a result of the flawed assumptions, the use of the total cost of the facility, and the vse of the total
cost of the HRSGs and steam turbines, the applicant came up with a pollution control percentage
of 384%. '

Borger Energy: Like Freestone, Borger proposed a use determination percentage calculation
based on “avoided emissions.” This “approach relies on thermal output differences between a
conventional power generation system and the combined-cycle system.” 3 The a]g roach
“utilized output-based NO, aliocation method for both power generation projects.”” The
method of calculation is best expressed on Schedule A, and pages 7-9 of the application.”” -

The problems with this calculation are as follows. First, the cost of the entire facility was used in
the calculation. Second, the calculation removes the focus of the evaluation from the purported
pollution control properties and places it on NOy emissions output. The calculation is not based -
on the devices for which use determinations are sought. Third, the calculation is based on
several assumptions, none of which reflect the pollution control properties at issue in this case.
Fourth, it is impossible to apply the review standards, particularly the Decision Flow Charts, .
using this caleulation methodology. Finally, as a result of the flawed assumptions and the use of .
the total cost of the facility, the applicant came up with a pollution control percentage of 128.6%.

Brazos Valley Energy: Brazos proposed a pollution control percentage calculation based on
wgvoided emissions.” This. “approach relies on thermal output differences between a
conventional power generation system and the combined-cycle system.” 2 The 2p roach
“ytilized output-based NOx allocation method for both power generation projects.”” The
method of calculation is best expressed on Schedule A, and pages 9-10 of the applioation.”

The problems with this calculation are as follows. First, the cost of the entire facility was used in
the calculation. Second, the cost of the steam turbines and supporting systems which are not
pollution control devices are factored into the calculation. Third, the calculation removes the
focus of the evaluation from the purported pollution control properties and places it on NOx
emissions ouiput. The calculation is not based on the devices for which use determinations are
sought. Fourth, the calculation is based on several assumptions, none of which reflects the
pollution control properties at issue in this case. Fifth, it is impossible to apply the review
standards, particularly the Decision Flow Charts, using this calculation methodology. Finatly, as
a result of the flawed assumptions, the use of the total cost of the facility, and the use of the total
cost of the HRSGs and steam turbine, the applicant came up with a pollution control percentage
of 248.7%. '

Navasota Epergy: Navasota proposed 2 pollution control percentage calculation based on
“avoided emissions.”  This “approach relies on thermal outpuf differences between a

i‘: See ED’s Exhibit 3 (Application for Tier IV use determination submitted by Borger Enexgy Associates, LP).
I _

27 ?{E'

2 Gee PD’s Exhibit 4 (Application for Tier IV use determination submitted by Brazos Valley Energy, L.P 3.

# 14, ' , -

30 lE
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conventional power generation system and the combined-cycle system.” N The a }ggroach

“utilized output-based NO, allocation method for both power generation projects.”
method of calculation is best expressed on Schedule A, and pages 9-10 of the application.

The problems with this calculation are as follows. First, the cost of thc entire facility was used in
the calculation. Second, the cost of the steam furbines and supporting systems which are not
pollution control .devices are factored into the calculation. Third, the calculation removes the
focus of the evaluation from thé purported pollution control properties and places it on NOy
emissions output. The caleulation is not based on the devices for which use determinations are
sought. Fourth, the caléulation is based on several assumptions, none of which reflscts the
pollution control properties at issue in this case. Fifth, it is impossible to apply the review
standards, particularly the Decision Flow Charts, using this caloulation methodology. Finally, as
a result of the flawed assumptions, the use of the total cost of the facility, and the use of the total
“cost of the HRSGs and: steam turbine, the apphcant came up with, a pollation control percentage
of 164%.

The poltution control percentages and.-the methods of calculation used by the applicaﬁts vary
con51derab1y The following. are examples of the percentages derived by using the avoided
emissions calculation: _

Applicant - Calettlation Method ~ Pollntion Control %
Channel Energy Avoided emission based on Noy Output 366.1% .
Pasadena Cogeneration Avoided emission based on No, Output L 165%,
TH Wharton ‘ Avoided emission based on No, Output, ., . 39&3%
Cedar Bayou 4 Avoided emission based on Noy Output 2259% -
Mustang Units 1, 2, &3 Avpided emission based on Nog Qutput . 142,18%
Calpine Baytown : Avoided emisgion based on Noy Oufput 298.75%

- Deer Park Bnergy ~ Avoided emission based on Noy Output . 503,55%
Magic Valley - Avoided emission based on Noy Output 263.55%
FPL. Fomey Avoided emission based. on Noy Output - 213.64%

Based on various calculations and initial reseatch by staff, the Executive Director allowed 100%
positive use determination for the first set of applications adjudicated. Subsequently, the
Executive Director received new applications, with varying use determination percentages. The
. Bxecutive Director then decided to develop a consistent and upiform use dctermmatlon
percentage for HRSGs.

3 Qee ED’s Exhibit 6 (Application for Tier IV use determination submitted by Navasota Wharton Energy Partners,

32 Id
33 Id.
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Iv.
THE WORKGROUP AND EXECUTIVE DIRECTOR’S RECOMMENDATION

Faced with the difficulties of coming up with a reasonable use determination percentage for
HRSGs, the Executive Director assetnbled a Workgroup to gather information that would lead to
the development of a uniform use determination percentage for the equipment. The Workgroup
was attended by applicants of fheir representatives whose use determinations are currently
pending on appeal; applicants or their representatives whose use determination applications are
currently pending in-house; appraisal districts and their representatives; and environmental and
public interest groups. The Workgroup met twice and provided tnput to the Executive Director
on. this issue. Based on staff research and input from the Workgroup, the following conclusions
were made:

L. A comparable combined cycle power plant produces less air emissions than the same size
simple cycle power plant. The reduced emissions are attributed to reduced combustion.
The installation of the HRSGs lead to the reduced emissions.

2. The steam turbine systéms are used golely to prdduce electricity. As 100% production .
equipment the stearm turbine systems are not eligible for a positive use determination.

3. The poliution control aspect of the combined cycle plant relates golely to the installation

of the HRSGs. However, instaliation of HRSG also results in increased efficiency and
production gain. : S ‘

The Executive Director reviewed several calculation methodologies provided in different
applications and at the Workgroup meetings; calculations provided by Wayne Frazell, with
Pritchard & Abbott; and comments and suggestions made by Workgroup participants. The goal
 was fo 2ssign an appropriate percentage to the poliution control aspect of the HRSGs, while
taking into account the production gain associated with their installation. Of all the calculations .
reviewed, the method furnished by Cummings Westlake, L1C, representing Ennis-Tractebel
Power Company, comes the closest to providing the appropriate use determination percentage
* for HRSGs. ' '

The Executive Director is. therefore recommending the following modified version of the
calculation presented by Cummings Westlake:

. A HRSG acts as a fuel substitute in a combined cycle installation. A typical
HRSG captures hot exhaust gases from a combustion turbine. The resulting heat

is converted “into high pressure and temperature steam” which is used to propel 2
steam turbine to generate electrical energy. 3 This process eliminates the need for

the additional burning of coal or other hiydrocarbon based fael in order to obtain

3 yongjun Zbao, Hongmel Chen, Mark Waters, and Dimitri N, Maviis; “Modeling and Cost Optimization of
Combined Cycle Heat Recovery Generator Systems” (Proceedings of ASME Turbo Expo 2003 - Power of Land,
Sea, and Air, GT2003-38568, June 16-19, 2003). See also, Application for Use Deterpuinations filed by Ennis-
Tractebel Power Company, 1.P).
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the same increase in electrical energy generation output at the site. Installation of
a HRSG in a combined cycle facility “gllows more clectrical energy to be
produced for a given leat input” compared to 2 “simple cycle or traditional steam
boilerfturbine (Renkine cycle) conﬁguration.”35 The thermal efficiency increase
or production gain derived from the installation of & HRSG is approximately 39%.
Qince this percentage. represenis fhe additional, amount of electrical energy.
produced for a given heat input, it therefore represents the production value of the
equipment, Based on this production value, the pollution control percentage of a
HRSG installed at a combined-cycle facility is 61%. Staff is_ therefore
recommending a_positive use determination of 61% for the installation of a
HRSG in a combined cycle facility, : ' ‘

Under this method, a HRSG would exit the “Necision Flow Chart” at box 7 and requires the
application of “Part B Decision Flow '(L‘hau't.”"’6 HRSG provides environmental benefit at the site
under box .2 of the Part B Decision Flow Chart by acting as fuel substitute, capfuring exhaust
gases which would have been emitted into the air at the site, and eliminates the need for the
additional burning of hydrocarbon—hascd,fu@l ‘o obtain the same inerease.in electrical energy
generation at the oite, The HRSGs involved in the instant appeals were installed in order to meet
or exceed an environmental rule adopted to control NOx gmissions,

V.

CONCLUSION

The Bxecutive Director requests that the Commission adopt the recommendation of the
Bxeéutive Ditector-dn the pr@per;poll'uﬁ@u’control percentage for HRSGs installed at combined-
cycle facilities. Showld  the Commission choose to adopt.: the Executive Directot’s
recommendation, - the Executive Director intends to apply.the adopted recommendation to all
subsequently filed sitnilar use detemlinatign'applications,.;aﬁnd to. those applications currently
pending adjudication. - ' ' ‘

e
IRTE '

1d. .
36 30 TEX, ADMIN. CODB § 17.15(a); and 30 TEX. ADMIN. CODE § 17.15(0).
1 Gee 40 C.F R § 60.44Da; and 30 TEX. ADMIN. Copg § 106.512.
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" The Executive Director respectfully requests that the Commission remand use determination
numbers 07-1194, 07-11966, 07-11971, 0711969, 07-11994, and 07-11926, to the Executive
Director to issue revised use determinations consistent with the adopted recommendation.

. Respectfully submitted,

TEXAS COMMISSION ON ENVIRONMENTAL
QUALAITY o

Mark R. Vickery, P.G., Executive Director

Stephanie Bergeron Perdue,
Deputy Director Office of Legal Services

Robert Martinez, Director
Favitonmental Law Division

. A, Chris Rkoh, Staff Attorney
Bnvironmental Law Division
Texas Bar No. 06507015

Timothy Reidy, Staff Attorney
Frvironmental Law Division
Texas Bar No. 24058069

P.0. Box 13087, MC 173
Austin, Texas 7871 1-3087
Telephone No. (512) 239-5487
Facsimile No. (512) 23 9-0606 .
REPRESENTING THE EXECUTIVE DIRECTOR,
TEXAS COMMISSION ON ENVBONL'IENTAL
QUALITY ,
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CHEF CLERKS OFFICE
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© MAILING LIST
TCEQ Docket Numbers

2008-0830-MIS-U (UD 07-11914/Tenaska Gateway Partners, Lid — Rusk County)

2008-0831-MIS-U (UD 07-11966[Freestone Power Generation, L.P. — Freestone County)
2008-0832-MI8-C (UD 07-11971/Borger Energy Associates, LP — Hutchinson County)

2008-0849-MIS-U (UD 07~
© 2008-0850-MIS-U (UD 07-1199
. 2008-0851-MIS-U (UD 07-1192

Terry W. Decker, RPA/CCA/RTA
- Chief Appraiser

Rusk County Appraisal District
P.0.Box7

Henderson, Texas 75653-0007
003/657-3578 Fax 903/657-9073

David Jolmson

Tenaska, Inc.

1044 N. 115" St., Suite 400
Omaha, Nebraska 68154-4446

Bud Black, RPA/CTA

Chief Appraiser '
Freestone Central Appraisal District
218 North Mount _

Fairfield, Texas 75840
9(3/389-5510 Fax 903/389-5955

‘Freestone Power Generation L.P.
717 Texas, Suite 1000
Houston, Texas 77002

Creg Maxim _

Duff & Phelps LLC

919 Congress Ave., Suite 1450.
Austin, Texas 78701
512/671-5580 Fax 512/671-5501

Pritchard & Abbott, Inc.
Attn: Mr, C. Wayne Frazell

4900 Overton Comimons Court

Fort Worth, Texas 76132-3687
217/926-7861 Fax 8 17/927-5314

11969/Brazo

s Valley Energy, L.P. — Fort Bend County)

4/Freeport Energy Center, L.P. ~ Brazoria County)

§/Navasota Wharton Energy Partners, LP — Wharton
County)

Diana Hooks, RPA/RT A

"Chief Appraiser

Hutchinson County Appraisal District
P. O. Box 5065

Borger, Texas 79008-5063
806/274-2294 Fax 806/273-3400

Borger Energy Associates, LP
7001 Boulevard 26,-Suite 310
North Richland Hills, Texas 76180

Dennis Deegear

Duff & Phelps LLC ‘

919 Congress AVe., Suite 1450
Austin, Texas 78701 .
512/671-5523 Fax. 512/671-5501 .

Glen Whitehead, RPA

Chief Appraiser :
Fort Bend County Central Appraisal District
2801 B. F. Terry Blvd.

Rosenberg, Texas 77471 -5600

281/344-8623 Fax 281/344-8632

Brazos Valley Energy. LP
7177 Texas, Stite 1000
Houston, Texas 77002

Hugh L. Landrum & Associates
Attn: Mr. Hugh L. Lundrum, Ir.

© 12621 Featherwood, Suite 325

ouston, Texas 77034
281/484-7000 Fax 281/484-7272

TIER IV HRSG APPEALS — EXECUTIVE DIRECTOR'S RESPONSE BRIEF Page 14



Cheryl Bvang

Chief Appraiser :
Brazoria County Appraisal District
500 North Chenango :
Angleton, Texas 77515
979/849-7792 Rax §79/849-7984

Freeport Energy Center, LP
4100 Undetrwood Road
Pasadena, Texas 77507

Justin Hyland

Leo Scherrer

Calpine/Dow

717 Texas Ave.

Houston, Texas 77002
713/830-8873 Fax 713/830-8670

Tylene Gamble

Chief Appraiser .

Wharton County Appraisal District
2407% N. Rictrhond Road -
‘Wharton, Texas 77488
979/532-8931 Fax 979/532-5691

Navasota Wharton Energy Partners, LP
403 Corporate Woods
Magnolia, Texas 77354

Stephanie Bergeron Perdue

Deputy Director

TCEQ Office of Legal Services MC 173)
P. O. Box 13087

Austin, Texas 78711-3 087

512/239-0600 Fax 512/239-0606

D. A. Chrig Ekoh

TCEQ Environmental Law Division (MC 173)
P. O. Box 13087 - '

Austin, Texas 7871 1-3087

512/239-5487 Fax 512/239-0606

Tim Reidy

TCEQ Environmental Law Divigion (MC 173)
P. O. Box 13087 .
Austin, Texas 7871 1-3087

512/239-5487 Fax 5 12/239-0606

Ron Hatlett

TCEQ SBEA (MC 1100

P. O, Box 13087

Austin, I:exas‘_7871,1 +3087 |
512/239-3100 Fax 512/239-3165 .

BlasCoy
TCEQ Office of Public Interest Counsel (MC
103 . |

P. O. Box 13087

Austin, Texas 78711-3087

512/239-6363 Fax 512/23 9.6377

Docket Clerk

TCEQ Office of the Chief Clerk (MC 1035)
P, O. Box 13087 - :
Austin, Texas 78711-3087

5192/239-3300 Fax 512/239-3311

Bridget Bohac -
"TCEQ Office of Public Assistance (MC 108)
P. 0. Box 13087 ;
Austin, Texas 78711-3087

512/239-4000 Fax 512/235-4007

Winor Hibbs

TCEQ Chi¢f Enginecrs Office (MC 168)
P.0. Box 13087 .
Austin, Texas 78711-3087
512/239-1795 Fax 512/239-1794 -

TIBR IV HRSG APPEALS - LEXECUTIVE DIRECTOR'S RBSPONSE BRIEF Page 15
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Buddy Garcia, Chalrman

Larry R. Soward, Commissioner

" Bryan W. Shaw, Ph.D,, Commissioner
Mark R. Vickery, P.G,, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
Prm‘ecfmg Texas by Reducing and Preventing Pollution

Fcbmary_ 23, 2009

JH0 SRTD FH) -
hE € Wd €26 G

LaDonna Castaffuela, Chief Clerk
TCEQ Office of Chief Clerk MC-105
P.O. Box 13087

Austin, Texas 78711-3087,

RG:

TCEQ Docket Nos. 2008-0830-MIS-U (UD No. 07-119i4/Tenaska
Gateway Partners, Ltd.— Rusk County Appraisal District), 2008-0831-MIS-U
(UD No. 07-11966/Freestone Power Generation, LP.— Freestone Central
Appraisal District), 2008-0832-MIS-U (UD No. 07-11971/Borger Energy

‘Associates, L.P.— Hutchinson County Appraisal District), 2008-0849-MIS-U

(UD No. 07-11969/ Brazos Valley Energy, L.P.— Fort Bend Central Appraisal

District), 2008-0850-MIS-U (UD No. 07-11994/Freeport Energy Center, L.P.~-

Brazoria County Appraisal District), 2008-0851-MIS-U (UD No. 07-

11926/Navasota Wharton Energy Partners, L.P.— Wharton County Appralsal
District}.

Exccutwc Director's Motion for Contlnuance

Dear Ms. Castafiuela:

Enclosed. for filing, 'plcase find a copy of the “Executive Director’s Motion for
Continuwance " regarding the above referenced use determination appeals. If you have any
questions, please do not hesitate to contact me at (512) 239-0969.

Sincerely,

Timothy J. Reidy

Staff Attorney
Environmental Law Division

P.0.Box 13087 & Austin, Texas 787113087 ® 5129391000 ¢ Internet addvess: www.tceqstate.tx.us

printed on vecycled paper using soy-based ink
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TCEQ Docket Numbers
2008-0830-MIS-U (UD 07-11914/Tenaska Gateway Partners, Ltd. — Rusk County)
2008-0831-MIS-U (UD 07-11966/Freestone Power Generation, L.P’, — Freestone County)
2008-0832-MIS-U (UD 07-11971/Borger. Energy Associates, L.P, — Hutchinson County)
2008-0849-MIS-U (UD 07-11969/Brazos Valley Energy, L.P. - Fort Bend County)
2008-0850-MIS-U (UD 07-11994/Freeport Energy Center, L.P, — Brazoria County)
2008-0851-MIS-U (UD 07-11926/Navasota Wharton Energy Partners, L.P. - Wharton, County)

& o}
APPEAL OF THE EXECUTIVE' §  BEFORE THE % a0
DIRECTOR’S USE DETERMINATIONS  § o 8 20
ISSUED TO | § % Y $EET
TENASKA GATEWAY PARTNERS, LTD.;  § . 52B
FREESTONE POWER GENERATION, LP.; § '~ TEXAS COMMISSIORRON= ' ~FQ
BORGER ENERGY ASSOCIATES,L.P.;.  § - 0 w5
BRAZOS VALLEY ENERGY, L.P; § wF
FREEPORT ENERGY CENTER,LP.; and  § |
NAVASOTA WHARTON ENERGY § -
PARTNERS, L.P, '§  ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S MOTION FOR CONTINUANCE

TO THE GENERAL COUNSEL OF THE TEXAS COMMISSION ON ENVIRONMENTAL |
QUALITY: . '

The Commission is scheduled to consider the above referenced use determination appeals
at its February 25, 2009 agenda meeting. The Executive Director respectfully requests that,
putsuant to Section 10.4(b) of Title 30 of the Texas Administrative Code, the Commission
continue its consideration of these matters to allow the Executive Director more time to evaluate
its current recomniendation. The Executive Director has conferred with all parties, and none of
the parties oppose this motion.

Respectfully submitted,
Texas Commission on Environmental Quality

Mark R, Vickery, P.G.
Executive Director

Robert Martinez, Director
Environmental Law Division

By _ /™ QZMAM/
Timothy J. Reidy, Staff Attorney
Environmental Law Division
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I sertify that on February 23, 2009, & copy of the “Iixecutive Directo

o R T T TR
N

e ierre DIRB CTORAOBTHEAERAS et
' COMMISSION ON ENVIRONMENTAL *

State Bar No. 24058069
P.0. Box 13087, MC 173
Austin, Texas 78711-3087
(512) 239-0969. '

. REPRESENTING THE EXECUTIVE:

QUALITY .

CERTIFICATE OF SERVICE

r*s. Motion, for

'C“o‘ntihuance” wag filed with the Texas Commission on Environmental Quality’s Office of the
Chief Cletk, and was sent by hand delivery, first-class mail, or fabsimile to all peigons on'the
attached mailing list. SR e e

Las Trobman .
Genetal Counsel

Texas Commission on Eov

Office of General Counsel

P,0. Box 13087, MC-101
Austin, Texas 78711-3087
512/239-5500 Fax 512/239-3533°

Terry W, Decker, RPA/CCA/RTA

Chief Appraiser

Rusk County Appraisal District

P.0.Box 7

Henderson, Texas 75653-0007
003/657-3578 Fax 903/657-9073 -

David Johnson
Tenaska, Inc.

1044 N. 115" St., Suite 400
Omaha, Nebraska 68154-4446

Bud Black, RPA/CTA

Chief Appraiser

Freestone Central Appraisai’ District

218 North Mount

Fairfield, Texas 75840 ‘
903/389-5510 Fax 903/389-5955

ironmental Quality

o hi ludy/

Timothy J. Reldy, Staff Atiomey
Environmental Law Division
- .. State Bat No, 24058069 S

Frecstone Power Generation L.

717 Texas, Suite 1000
- Houston, Texas 77002

Greg Maxim -
Duff & Phelps LLC

B4

:

919 Congress Ave,, Suite 1450

Austin, Texas 78701

512167128580 Fax §12/671-5501

Pritchard & Abbotf, Inc, -
Attn: Mr. C. Wayne Frazell

4900 Overton Commons Court
Fort Worth, Texas 76132-3687
$17/926-7861 Fax 8 17/927-5314

Diana Hooks, RPA/RTA
Chief Appraiser

Hutchinson County Appraisal District

P. O, Box 50635
Rorger, Texas 79008-5065

_ 806/274-2294 Fax 806/273-3400

Rarger Energy Associates, LP
7001 Boulevard 26, Suite 3 10

North Richland Hills, Texas 76180
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Dennis Deegeart

Duff & Phelps LLC

919 Congress Ave., Suite 1450
Austin, Texas 78701
512/671-5523 Fax 512/67 1-5501

Glen Whitehead, RPA

Chief Appraiser
‘Fort Bend County Central Appraisal District
2801 B. F. Terry Blvd,

Rosenberg, Texas 77471-5600
281/344-8623 Fax 28 1/344-8632

Brazos Valley Energy. L.P. :
717 Texas, Suite 1600
Houston, Texas 77002

Hugh L. Landrum & Associates

Attr: Mr. Hugh L. Dandeum, Jr.

12621 Featherwood, Suite 325

© Houston, Texas 77034
281/484-7000 Fax 281/484.7272

" Cheryl Evans
Chief Appraiser
Brazoria County Appraisal District
500 North Chenange o
Angleton, Texas 775 15
9_?9[849—7‘?92 Fax 979/849-7984

Freeport Energy Centor, Ly
4100 Underwood Road
Pasadena, Texas 77507

Justin Hyland -

Leo Scherrer

Calpine/Dow

717 Texas Ave.

Houston, Texas 77002
713/830-8873 Fax 713/830-8670

Tylene Gamble

Chief Appraiser

Wharton County Appraisal District
2407% N. Richmond Road
Wharton, Texas 77488
979/532-8931 Fax §79/532-5691

Navasota Wharton Energy Partners, LP
403 Corporate Woods .
Magnolia, Texas 77354

D, A. Chris Ekoh

TCRQ Environmental Law Division (MC 173)
P. O, Box 13087 '

Austin, Texas 78711-3087

512/239-5487 Fax 512/239-0606

Tim Reidy .
TCEQ Environmental Law Divigion MC 173)

_ P.O.Box 13087

Austin, Texas 78711-3087
512/239-5487 Fax 512/239-0606

Ron Hatlett . '

TCEQ Chief Engineers Office (MC 110)
P. 0. Box 13087 ‘
Austin, Texas 78711-3087
512/239-3100 Fax 512/239-3165

Blas Coy :
TCEQ Office of Public Interest Counsel (MC

103)

P. 0. Box 13087

Austin, Texas 787 11-3087
£12/239-6363 Fax 512/239-6377

Docket Clerk.

TCEQ Office of the Chief Clerk (MC 105)
P. 0. Box 13087

Austin, Texas 78711-3 087 .
512/239-3300 Fax 512/239-3311

Bridget Bobac

512/239-1795 Fax 512/239-1794

TCEQ Office of Public Assistance (MC 108)
P. O.Box 13087

Austin, Texas 7871 1-3087

5§12/239-4000 Fax 512/239-4007

Minor Hibbs ’

TCEQ Chief Engineers Office (MC 168)
P.0. Box 13087 '

Austin, Texas 78711 -3087

512/239-6550 Fax. 512-239-1794
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r

Buddy Garcia, Chairman

Larry R, Soward, Commissioner

Bryan W. Shaw, Ph,D,, Commissioner
Mark R. Vickery, P.Q, Axecuiive Director

COMMISRION
ON ERVECRIMENTAL
QUALITY

09 FEB 23 PH 1 4
TEXAS COMMISSION ON ENVIRONMENTAL QUALI'F¥yer CLERKS CFFICE

Protecling Texas by Reducing and Preventing Poliution
February 23, 2009

To:  Persons on the attached Mailing List (By mail, and facsimile as indicated)

Re:  Appeals of the Executive Director’s Use Determinations regarding Tenaska Gateway
Partners, Ltd. (Rusk County), Freestone Power Generation LP (Freestone County),
Borger Energy Associates, LP (Hutchinson County), Brazos Valley Energy L.P. (Fort
Bend County), Freeport Energy Center, L.P, (Brazoria County), and Navasota Wharton
Energy Partners LP (Wharton County), TCEQ Use Determination Nos. 07-11914, 07-
11966, 07-11971, 07-11969, 07-11994 and 07-1 1926; TCEQ Docket Nos. 2008-0830-
MIS-U, 2008-0831-MIS-U, 2008-0832-MI8-U, 2008-0849-M18-1J, 2008-0850-MIS-U,
and 2008-0851-MI8-U

The above-named matters are currently scheduled to be considered by the Texag
Commission on Environmental Quality (“TCEQ") at its F ebruary 25, 2009, public meeting, The
TCEQ Executive Director (ED) filed a Motion for Continuance (ED’s Mation) on February 23,
2009. The ED’s Motion asks that the Commission continue its consideration of these above-
named matters te allow the ED more time to evaluate its current recommendation. The ED states
that none of the parties oppose the ED’s Motion.

Pursuant to the E[)'s Motion, the Office of Genera) Counsel has determined to continue
the matter from the February 25, 2009 meeting. Accordingly, this matter is continued indefinitely
pursuant to 30 TAC § 10.4, The Office of General Counsel will notify the parties by subsequent
letter of the future agenda selting and any associated filing deadiines.

If you have any questions regarding this matter, please contact John Sedberry, Assistant’
General Counsel, at §12-239-6575.

Respectfully,

General Counsel
Mailing List

P.0. Box 13087  ®  Austin, Texas 78711-3087 * 512-239-1000 e Internet address: wiww.tceq.state,tx.us

mraiied on rewveled paser s s sl ik



Mailing List

Tenaska Gateway Partners, Ltd. (Rusk County), Freestone Power

Generation LP (Freestone County),
(Hutchinson County), Brazos Vall
Freeport Energy Center,
Navasota Wharton Energy
TCEQ Docket Nos, 2008-0830-
2008-0832-MIS-U, 2008-0849-

Borger Energy Associates, LP
ey Energy L.P, (Fort Bend County),
L.P. (Brazoria County), and

Partners LP (Wharton County)
MIS-U, 2008-0831-MIS.U,
MIS-U, 2008-0850-MIS-U,

and 2008-0851-MIS-U

Diana Hooks, RPA/RTA
Chief Apprajser
Hutchinson County Appraisal District
P.Q. Box 5065 .

~ Borger, Texas 79008-5065
806/274-2294 FAX806/273-3400

Borger Energy Associates, LP
7001 Boulevard 26, Suite 310
North Richland Hills, Texas 76180

Dennis Deegear

Duff and Phelps LLC

919 Congress Ave., Suite 1450
Austin, Texas 78701
512/671-5523 FAX 512/671-5501

Pritchard & Abbott, Ing,

Attn: Mr, C, Wayne Frazell

4900 Overton Commons Court
Fort Worth, Texas 76132-31687
817/926-7861 FAX 817/927-5314

Glen Whitehead, RPA

Chief Appraiser

Fort Bend County Appraisal District
2801 B. F. Terry Blvd.

Rosenberg, Texas 77471-5600
281/344-8623 FAX 281/344-8632

Brazos Valiey Energy L.P,
717 Texas, Sutte 1000
Houston, Texas 77002

Greg Maxim

Duff and Phelps LLC

919 Congress Ave., Suite 1450
Austin, Texas 78701 '
512/671-5580 FAX 512/671-5501

Hugh L. Landrum & Associates, Inc,
Attn: Mr. Hugh L, Landrum Jr,
12621 Featherwood Drive, Suite 325
Houston, Texas 77034 -
281/484-7000 FAX 281/484-7272

Chery! Evans
Chief Appraiser

Brazoria County Appraisal District

500 North Chenango
Angleton, Texas 77515
979/849-7792 FAX 979/849-7984

Freeport Energy Center, LP
4100 Underwood Road
Pasedena, Texas 77507

fustin Hyland

Leo Scherrer

Calpine Corporation/Dow

717 Texas Ave. Suite 1000
Houston, Texas 77002
T13/830-8873 FAX 832/325-0934

Bud Black, RPA/CTA

Chief Appraiser

Freestone Central Appraisal District
218 North Mount

Fairfield, Texas 75840
903/389-5510 FAX 903/389-5955



Freestone Power Generation L.P.
717 Texas, Suite 1000
Houston, Texas 77002

Tylene Gamble

Chief Appraiser

Wharton County Appraisal District
2407 & N, Richmond Road
Wharton, Texas 77488
979/532-893_1 FAX 979/532-569]

Navasota Wharton Energy Partners LP
403 Corporate Woods
Magnolia, Texas 77354

Terry W. Decker, RPA/CCA/RTA
Chief Appraiser

Rusk County Appraisal District
P.O. Box 7

Henderson, Texas 75653-0007
903/657-3578 FAX 903/657-9073

David D, Johnson

Tenaska, Inc. :

1044 N. 115" St., Suite 400
Omaha, Nebraska 68154-4446
402/691-9500 FAX 402/691-9526

Tenaska Gateway Partners, Ltd.
Attn: Mr, Jerry K. Crouse, CFO
1044 N, 115" 8t., Suite 400
Omaha, Nebraska 68154-4446
402/691-9500 FAX 402/69 [-9526

Stephanie Bergeron Perdue

TCEQ Environmental Law Division MC 173
P.O. Box 13087

Austin, Texas 78711-3087

512/239-0600 FAX 512/235-0606

Chris Ekoh

TCEQ Environmental Law Division MC 173
P.O. Box 13037

Austin, Texas 78711-3087

512/239-0600 FAX 512/239-0606

Ron Hatlett

TCEQ Small Business & Environmental
Assistance Division MC 110

P.O. Box 13087

Austin, Texas 7871 1-3087

512/239-3100 FAX 512/239-5675

Blas Coy

TCEQ Office of Public Interest Counsel
MC 103

P.O. Box 13087

Austin, Texas 78711-3087
512/239-6363 FAX 312/239-6377

Docket Clerk

TCEQ Office of Chief Clcrk MC 105
P.O. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311

Bridget Bohac

TCEQ Office of Public Assistance MC 108
P.O, Box 13087

Austin, Texas 78711- 3087

512/239-4000 FAX 512/239-4007

David 8. Schanbacher

TCEQ Chief Engineet's Office (MC 168)
P.O, Box 13087 ‘
Austin, Texas 78711-3087

512/239-6590 FAX §12/239-1794
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TCEQ Docket Numbers
2008-0830-MIS-U (UD 07-11914/Tenaska Gateway Partners, Ltd — Rusk County)
2008-0831-MIS-U (UD 07-11966/Freestone Power Generation, L.P. - Freestone County)
2008-0832-MIS-UJ (UD 07-11971/Borger Energy Associates, L.P. — Hutchinson County)
2008-0849-MIS-U (UD 07-11969/Brazos Valley Energy, L.P. — Fort Bend County)
2008-0850-MIS-U (UD 07-11994/Freeport Energy Center, L.P. — Brazoria County)
2008-0851-MIS-U (UD 07-11926/Navasota Wharton Energy Partners, I..P. - Wharton County)

Appeal of Executive Director’s Use Before the
Determination Issue to
Tenaska Gateway Partners, Ltd,;
Freestone Power Generation, L.P.;
Borger Energy Associates, L.P,;
Brazos Valley Energy, L.P,;
Freeport Energy Center, L.P.; and

Navasota Wharton Energy Partners, L.P

Texas Commission

on

Lo LON Won LOA LN LOn WOn LOn

Environmental Quality

Executive Director’s Request for Remand of Applications Submitted by Tenaska Gateway
Partners, Ltd; Freestone Power Generation, L.P,; Borger Energy Associates, L.P.; Brazos
Valley Energy, L.P.; Freeport Energy Center, L.P.; and Navasota Wharton Energy Partners,
L.P,

Pursuant to 30 TAC § 17.25(d), the Executive Director of the Texas Commission on
Environmental Quality requests that the General Council remand the ahave listed applications
for further processing.

Respectfully submitted,
Texas Commission on Environmental Quality

Zak Covar
Executive Director

Caroline Sweeney, Deputy Director
Office of Legal Services

Robert Martinez, Director
Environmental Law Division

Daniel Long, Staff Attorney .
Environmental Law Division
State Bar No. 24032679

P.O. Box 13087, MC 173
Austin, Texas 78711-3087

(512) 239-5373

(512) 239-0606




CERTIFICATE OF SERVICE

I certify that on June 18, 2012, the original and 7 copies of the Executive Director’s Request for
Remand of Applications Submitted by Tenaska Gateway Partners, Ltd; Freestone Power
Generation, L.P.; Borger Energy Associates, L.P.; Brazos Valley Energy, L.P.; Freeport Energy
Center, L.P.; and Navasota Wharton Energy Partners, L.P. was filed with the Office of the Chief
Clerk, Texas Commission on Environmental Quality, and was served by first-class mail, agency
mail, electronic mail, or facsimile to all persons on the attached mailing list.

Daniel Long, Staff Attorney

Environmental Law Division
Texas Commission on Environmental Quality

2|Page



Mailing List
TCEQ Docket Numbers
2008-0830-MIS-U (UD 07-11914/Tenaska Gateway Partners, Ltd — Rusk County)
2008-0831-MI1S-U (UD 07-11966/Freestone Power Generation, L, P, — Freestone County)

2008-0832-MIS-U (UD o7-11971/Borger Energy Associates, L.P. — Hutchinson County)

2008-0849-MI1S-U (UD 07-11969/Brazos Valley Energy, L.P. — Fort Bend County)

2008-0850-MIS-U (UD 07-11994/Freeport Energy Center, L.P. — Brazoria County)
2008-0851-MIS-U (UD o7-11926/Navasota Wharton Energy Partmers, L.P. — Wharton

Appraisal Districts

Terry W. Decker, RRP/CTA/RTA
Chief Appraiser

Rusk County Appraisal District
P.O.Box 7

Henderson, Texas 75653-0007
903/657-3578 Fax 903/657-9073
tdecker@ ruskcad.org

Bud Black, RPA/CTA

Chief Appraiser

Freestone Central Appraisal District
218 North Mount Street

Fairfield, Texas 75840
903/389-5510 Fax 903/389-5955
general.info@freestoncad.org

Diana Hooks, RPA/RTA

Chief Appraiser

Hutchinson County Appraisal Dlstrlct
P. O. Box 5065

Borger, Texas 79008-5065
806/274-2294 Fax 806/273-3400
headz@amaonline.com

(Glen Whitehead, RPA

Chief Appraiser

Fort Bend County Central Appraisal District
2801 B. F. Terry Blvd.

Rosenberg, Texas 77471-5600
281/344-8623 Fax 281/762-9666
Glenwhitehead@fbcad.org

Cheryl Evans

Chief Appraiser

Brazoria County Appraisal District
500 North Chenango Street
Angleton, Texas 77515

979/849-7792 Fax 979/849-7984
bead@brazoriacad.org

County)

Tylene Gamble

Chief Appraiser

Wharton County Appraisal District
308 East Milam Street

Wharton, Texas 77488-4918
979/532-8931 Fax 979/532-5691
whartoncad @sbeglobal, net

Pritchard & Abbott, Inc.

Attn: Mr. C. Wayne Frazell
4900 Overton Commons Court
Fort Worth, Texas 76132-3687

817/926-7861 Fax 817/927-5314
wirazell@pandai.com

Applicants;

David D. Johnson

Tenaska Gateway Partners, Ltd.
1044 N 115th St. Suite 400
Omaha, Nebraska 68154-4446
402/691-9500 Fax 402/691-9226

Freestone Power Generation, L. P
717 Texas, Suite 1000
Houston, Texas 77002

Borger Energy Associates, L.P,
7001 Boulevard 26, Suite 310
North Richland Hills, Texas 76180

Brazos Valley Energy, L.P.
717 Texas, Suite 1000
Houston, Texas 77002

Freeport Energy Center, L.P.

4100 Underwood Road
Pasadena, Texas 77507

3| Page



Navasota Wharton Energy Partners LP
403 Corporate Woods.
Magnolia, Texas 77354

Greg Maxim

Dennis Deegear

Duff & Phelps LLC

919 Congress Ave., Suite 1450
Austin, Texas 78701

512/671-5580 Fax 512/671-5501
gregory.maxim@duffandphelps.com
dennis.deegar@duffandphelps.com

Justin Hyland

Leo Scherrer

717 Texas Avenue

Houston, Texas 77002
713/830-8873 Fax 713 /830-8670
hylandj@ecalpine.com
lscherrer@dow.com

Hugh L. Landrum & Associates
Attn: Mr. Hugh L. Landrum, Jr.
12621 Featherwood, Suite 325
Houston, Texas 77034
281/484-7000 Fax 281/484-7272
hughjr@hughlandrum.com ‘

Commission:

Blas Coy

TCEQ Office of Public Interest Counsel (MC

103)

P. Q. Box 13087

Austin, Texas 78711-3087
512/239-6363 Fax 512/239-6377

Docket Clerk

TCEQ Office of the Chief Clerk (MC 105)

P. Q. Box 13087
Austin, Texas 78711-3087
512/239-3300 Fax 512/239-3311
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Bryan W, Shaw, PLD., Chairman N
Carlos Rubinstein, Commdssioner - t )
Toby Baker, Conunissioner vy

.
. ,_ =

7ak Covar, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution
June 29, 2012

To:  Persons on the attached service list (by mail and facsimile as indicated)
Re:  Request for remand of Prop 2 Use Determination Application Nos. 07-11914, 07-11966, 07-11971, 07-

11969, 07-11994, and 07-11926 submitted under TCEQ Docket Nos. 2008-0830-MIS-U; 2008-0831-
MIS-U, 2008-083_2~MIS-U', 2008-0849-MIS-U; 2008-0850-MIS-1; and 2008-085 1-MIS-U.

On June .18, 2012, the Executive Director (ED) filed a request (setrved an each of the parties for the

© respective use determination appeals) under 30 TAC § 17.25(d) for remand of the following use determination

applications for further processing:

»  Application No. 07-11914, Tenaska Gateway Partners, Ltd, Rusk County (TCEQ Docket No. 2008-
0830-MIS-U); :

«  Application No. {7-11966, Fréestone Power Generation, L.P., Freestone County (TCEQ Docket No.
2008-083 1-MIS-U);

+  Application No. 07-11971, Borger Encrgy Associates, L.P., Hutchinson County (TCEQ Docket No.
2008-0832-MIS-U); )

«  Application No. 07-11969, Brazos Valley Enetgy Center, L.P., Fort Bend County (TCEQ Docket
No. 2008-0849-MIS-U);

- Application No. 07-11994, Freeport Bnergy Center, L.P., Brazoria County (TCEQ Docket No.
2008-0850-M1S-U); and :

«  Application No. 07-11926, Navasota Wharton BEnergy Partners, L.P., Wharton County (TCEQ
Docket No. 2008-085 1-MIS-U),

Section 17.25(d) provides that “the gencral counsel may remand a matter from the commission’s agenda
1o the executive director if the executive director ... requests a remand.” Putsuant to 30T AC § 17.25(d), this
letter grants the ED’s request to remand the above-listed applications to the BD for further processing. The
Goneral Counsel notes that any ravised use determination that may subsequently be issued by the ED will be
subject to the appeals process set forth in § 17.25 of the Commission’s rules.

If you have any questions about this matter, please contact Jim Rizk, Assistant General Counsel, at
512/239-5530. '

Very truly yours,

o

: Les Trobman
General Counsel

Mailing List

7.0, Box 13087 * Austin,'[‘exas787u—3087 v 5lo-289-1000  * teeq.lexas. gov
A aam

——————————— A
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Mailing List

Prop 2 Use Determi
Nos. 07-11914, 07-11966, 07-11
TCEQ Docket Nos. 2008-0830-MI8

nation Application

971, 07-11969, 07-1 1994, and 07-11926
-U; 2008-083 {-MIS-Us 2008-0832-MIS-U;

2008~0849-MIS-U‘,_ZOOS-OSSOuMIS-U; and 2008-0851-MIS-U

Terry W. Decker, RRP/CTA/RTA
Chief Appraiser g

Rusk County Appraisal District
P.Q.Box 7

Henderson, Texas 75653 -0007
903/657-3578 FAX 003/657-9073
tdecker@ruskead.org

Bud Black, RPA/CTA

Chief Appraiser

Freestone Central Appraisal District
218 North Mount Street

Fairfield, Texas 75840
903/389-5510 FAX 903/389-5953
gencral.hlfo@freestoncad.01'g

Diana Hooks, RPA/RTA

Chief Appraiser

Hutchinson Couaty Appraisal District
P.0. Box 5065

Borger, Texas 79008-5065
806/274-2294 FAX 806/273-3400
head3@amaonline.com

Glen Whitehead, RPA

Chief Appraiser

Fort Bend County Central Appraisal District
2801 B. B, Tetry Blvd.

Rosenberg, Texas 7747 1-5600
281/344-8623 FAX 281/762-9666
g].cnwhitehcad@fbcad‘org

Cheryl Evans

Chief Appraiser

Brazoria County Appraisal District
500 North Chenango Street
Angleton, Texas 775 15 ‘
079/849-7792 FAX 979/849-7984
head@brazoriacad.org

Tylene Gamble

Chief Appraiser :

Wharton County Appraisal District
- 308 Bast Milam Street

Wharton, Texas 77488-4918

979/532-8931 FAX 979/532-5691

whartoncad@sbeglobal.net

Pritchard & Abbott, Ine.

Attn: Mr, C. Wayne Frazell

4900 Overton Comumons Coutt
Fort Worth, Texas 761323687
817/926-7861 FAX $17/927-5314
witazell@pandai.com

David D, Johnson

Tenaska Gateway Partners, Ltd.
1044 N 115" St., Suite 400
Omaha, Nebraska 681 54-4446
402/691-9500 FAX 402/691-9226

Erecstone Power Generation, L.P.
717 Texas, Suite 1000
Houston, Texas 77002

Borger Energy Associates, L.P.
7001 Boulevard 26, Suite 310
Narth Richtand Hills, Texas 76180

Brazos Valley Energy, 1.B.
717 Texas, Suite 1000
Houston, Texas 77002

TFreeport Energy Center, L.P.
4100 Underwood Road
Pasadena, Texas 77507

Navasota Wharton Energy Partaers LP
403 Corporate Woods
Magnolia, Texas 773 54



Gireg Maxim

Dennis Decgear

Puff & Phelps LLC

919 Congress Ave., Suite 1450
Austin, Texas 78701

512/671-5580 FAX 512/671-5501
gregrory.maxim@duffandphelps.com
dennis.deegar@duffandphelps.com

Justin Hyland

Leo Schetrer

717 Texas Avenue

Houston, Texas 77002
713/830-8873 FAX 713/830-8670
hylandj@calpine.cortt
tscherrer@dow.com

Hugh L. Landrum & Associates
Attn: Mr. Hugh L. Landrum, Jr.
12621 Featherwood, Suite 325
Houston, Texas 77034
181/484-7000 FAX 281/484-7272
hughjr@hughlandrum.com

Daniel Long

TCEQ Environmental Law Division MC 173
P.O. Box 13087

Austin, Texas 78711-3087

512/239-0600 FAX 512/239-0606

Susana M. Hildebrand, P.E.

TCEQ Chief Engineer’s Office MC 168
P.O. Box 13087

Austin, Texas 78711-3087
512/239-4900 FAX 512/239-6188

Chance Goodin

TCRQ Chief Engineer’s Office MC 206
P.0O. Box 13087

Austin, Texas 78711-3087
512/239-6335 FAX 512/239-6188

Robert Martinez

TCEQ Bnvironmental Law Division MC 173
P.O. Box 13087 .

Austin, Texas 78711-3087

512/239-0600 FAX 512/239-0606

Blas Coy

TCEQ Office of Public Interest Counset MC 103

P.0O. Box 13087
Austin, Texas 78711-3087
5§12/239-6363 FAX 512/239-6377

Docket Clerk

TCEQ Office of Chief Clerk MC 105
P.0, Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311
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TCEQ DOCKET NO. 2008-0851-MIS-U

APPEAL OF THE EXECUTIVE § TEXAS COMMISSION
DIRECTOR’S POSITIVE USE § |
DETERMINATION ISSUED TO § ON
NAVASOTA WHARTON g

ENERGY PARTNERS LP (07-11926) §

ENVIRONMENTAL QUALITY

APPLICANT CER-COLORADO BEND ENERGY LLC'S
REQUEST FOR REVERSAL OF THE REMAND
OF THE POSITIVE USE DETERMINATION ISSUED TO
NAVASOTA WHARTON ENERGY PARTNERS LP

CER-Colorado Bend Energy LLC (formerly known as Navasota Wharton Energy
Partners LP) (“Applicant”) files this Request for Reversal of the Texas Commission on
Environmental Quality (“TCEQ” or “Commission") General Counse!'s June 29, 2012 remand of
the positive use determination issued by the Executive Director to the Applicant on May 1, 2008.
For the reasons articulated below, the Applicant respectfully requests that the Commission
reverse the General Counsel’s decision to remand the May 1, 2008 positive use determination to
the Executive Director and take up for the first time the previously pending appeal of that
Positive Use Determination consistent with the requirements of Section 11.31(e) of the Texas
Tax Code

Part 1 of this brief provides a short background of the Pollution Control Property
~ Program; Part II illustrates the irregular procedural background of the application and subsequent
appeal; and Part III details the Applicant’s argument why the General Counsel’s remand of the
matter was not lawful under the applicable provisions of the Texas Tax Code. To preserve its
rights under applicable law, Applicant is filing under separate cover an appeal of the Negative
Use Determination sent on July 10, 2012, However, because Applicant believes that its prior
positive use determination was not properly disposed of on appeal, we file this Request for
Reversal.

I. Program Background

On November 2, 1993, Texans approved Proposition 2 amending the Texas Constitution
to provide tax relief for poliution control property. This amendment added §1-1 to the Texas
Constitution, Article VIII, which states:

(a) The legislature by general law may exempt from ad valorem taxation all or part of real
and personal property used, constructed, acquired, or installed wholly or partly to meet or
exceed rules or regulations adopted by any environmental protection agency of the
United States, this state, or a political subdivision of this state for the prevention,
monitoring, control, or reduction of air, water, or land pollution.

Request for Reversal of the Remand of the Positive Use Determination
[ssued to Navasota Wharton Energy Partners LP
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(b) This section applies to real and personal property used as a facility, device, or method
for the control of air, water, or land potlution that would otherwise be taxable for the first
time on or after January 1, 1994,

In response to the constitutional amendment, the Texas Legislature added Texas Tax
Code, §11.31, Pollution Control Property (‘§11.31"). The statute establishes a process where.
applicants submit Applications for Use Determination to the Executive Director of the TCEQ to
determine whether the property is used wholly or in part for pellution control. The Executive
Director's role is limited by § 11.31 to the specific task of conducting a technical evaluation to
determine whether the equipment is used wholly or partly for the control of air, water, or land
-~ pollution, and does not include any evaluation of the merit of the tax exémption itself or tax
policy implications of granting positive or negative use determinations. '

In 2001, the Legislature passed House Bill 3121, which amended §11.31. These
amendments ‘included providing a process for appealing the Executive Director's use
determinations. House Bill 3121 also required the Comumission to adopt rules that establish
specific standards for the review of applications that ensure determinations are equal and
uniform, and to adopt rules to distinguish the proportion of property that is used to control
pollution from the proportion that is used to produce goods or services.

In 2007, §11.31 was amended again with the passage of House Bill 3732, which required
the Commission to adopt a list of equipment that is considered pollution control property,
including the equipment listed in §11.31(k). In adopting rules for the implementation of House
Bill 3732, the TCEQ created a Tier [V application for the categories of listed equipment. For
Tier 1V applications, the Executive Director must determine the proportion of the equipment
used for pollution control and the proportion that is used for production. The application that is
the subject of this appeal is a Tier IV application. ‘

II. Brief Procedural Background

On March 19, 2008, the Applicant filed a Tier IV Application for Use Determination for
Pollution Contro! Property with the Executive Director for four Heat Recovery Steam Generators
(“HRSGs”) and twa steam turbines (See Attachment A). The Executive Director conducted a
technical review of the application and on May 1, 2008 issued a 100 percent positive use
determination for the four HRSGs, stating that “[t]his equipment is considered to be pollution
control equipment and was installed to meet or exceed federal or state regulations.” (See
Attachment B).  Subsequently, on May 19, 2008, Wharton County Appraisal District filed an
appeal of the Executive Director's use determination, claiming that the HRSGs “are production
equipment in that they burn natural gas to create steam (o generate electricity.” (See Attachment
o).

The Executive Director has received approximately thirty-eight similar applications for
HRSGs and steam turbines installed at combined-cycle electric generation facilities. The
Executive Director issued 100 percent positive use determinations for twenty-six of the HRSG
applications,  Of the twenty-six positive use determinations, six were appealed by appraisal
districts. :

Request for Reversal of the Remand of the Pasitive Use Determination
Issued to Navasota Wharton Energy Partners LP
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The appeal of the May 1, 2008 positive use determination and the five other similarly
situated positive use determinations were scheduled to appear on the Commission's Agenda to be
held on February 25, 2009. Howevet, on February 23, 2009, two days prior to the Agenda, the
Executive Director filed with the TCEQ's General Counsel a Motion for Continuance to “allow
the Executive Director mote time to evaluate its current recommendation,” (See Attachment D).
In response to the Executive Directot’s motion, the General Counsel chose to continue the matter
“indefinitely.” (See Attachment E). '

On June 18, 2012, almost three and a half years after the Commission indefinitely
continued the matter on its Agenda, the Executive Director requested that the General Counsel
remand the six appealed used determinations back to the Executive Director for “further
processing.” (See Attachment F). On June 29, 2012, before the Commission had taken up the
original appeal of the positive use determination, the General Counsel remanded the matter back
to the Executive Director. (See Attachment G). In less than two weeks, on July 10, 2012, the
Executive Director issued a new use determination, stating that “[h]eat recovery steam generators
are used solely for production and, therefore, are not eligible for a positive use determination,”
(See Attachment H).

TII. Basis for Reversal of Remand

1. The General Counsel’'s Remand of the Use Determination is a Violation of the Statutory
Provisions of Texas Tax Code § 11.31. |

Texas Tax Code § 11.31(e) outlines a unique appeals process for a person challenging
use determinations made by the TCEQ's Executive Director. This appeals process is unlike any
other procedure for appealing a TCEQ decision and includes a specific sequence of
administrative steps the agency must follow in considering and processing those appeals. After
describing the requirements for filing an appeal, Section 11.31(e) states that “[t]he commission
shall consider the appeal at the next regularly scheduled meeting of the commission for which
adequate notice may be given.” (emphasis added). This section is unambiguous and leaves no
doubt that the Commission must consider any ‘use determinations made by the Executive
Director at the next possible Agenda, unless adequate notice of the appeal cannot be given. The
Commission’s rules also state that the Chief Clerk “shall schedule the appeal for consideration at
the next regularly scheduled commission meeting for which adequate notice can be given,” (30
TAC §17.25(c)(3).

Section 11.31(e) adds that “[t}he Commission may remand the matter to the executive
director for a new determination or deny the appeal and affirm the executive director's
determination.” Thus the Comumission is not only required to consider the matter at the next
Agenda meeting, but the Commission must vote to determine whether to affirm the appeal and
remand the matter to the Executive Director ot deny the appeal and affirm the original use
determination. These two courses of action are the only two the Commission may take and the
statute does allow for either of them to be delegated to the General Counsel.

The General Counsel's lctter remanding the matter back to the Executive Director
‘ndicates that it is authotized to remand the letter to the Executive Director under 30 TAC §

Request for Reversal of the Remand of the Positive Use Determination
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17.25(d). Such an application of Section 17.25(d) in this case contradicts the plain language of
the Texas Tax Code.

It is evident that there is a direct conflict between the provisions of Texas Tax Code §
11.31(e) and the General Counsel's use of 30 TAC § 17.25(d) in this case. One undisputed
premise of admiinistrative law is that a rule promulgated by a state agency must be consistent
with the statutory provisions authorizing the agency to adopt rules to implement the statute.
Under Texas Tax Code § 11.31(e), there is only one possible way that a use determination can be
remanded back to the Executive Director after an appeal - the Commission must consider the
matter at an Agenda meeting and vote to cither 1) deny the appeal and approve the use
determination or 2) remand the matter to the Executive Director.

The General Counse relied on Section 17.25(d) to remand the May 1, 2008 use
determination to the Executive Director upon the Executive Director's request without any
process before the Commissioners. This functionally made the General Counsel, instead of the
Commissioners, the arbiter of whether Wharton County Appraisal District's appeal was granted,
Just as it would have been inappropriate for the General Counsel to deny that appeal, it was
inappropriate for him to grant it, which is what he did when he remanded the May 1, 2008
positive use determination.

2. By Remanding the Use Determination Under 30 TAC 17.25(d), the General Counsel
Retroactively Applied an Agency Rule to an Application that was Qubmitted Before 30 TAC §
17.25(d) was Adopted.

As discussed above, the Tax Code mandates that the Commissioners, not the General
Counsel, act on pending appeals of use determinations. However, even if 30 TAC § 17.25(d)
could be applied as the General Counsel applied it here without violating the Tax Code, the
General Counsel's reliance on the rule is an impermissible retroactive application of a rule that
impacts substantive rights.

30 TAC § 17.25(d) was not adopted until December 13, 2010. Thus, the section of the
Administrative Code upon which the General Counsel relies upon in support of the June 29
Remand was not effective until after Navasota submitted its Application for Use Determination,
after the Executive Director issued its 100 percent use determination, and after the Wharton
County Appraisal District appealed that use determination, In fact, Section 17.25(d) was not
added to the Administrative Code until after the General Counse! indefinitely continued the
matter before the Commission.

Under Texas law, the retroactive application of statutes and rules is strongly disfavored,
Arcticle 1, Section 16 of the Texas Constitution specifically prohibits retroactive laws. Texas
Government Code § 311.022 states that a “statute is presumed to be prospective in its operation
unless expressly made retrospective.” The same general principles apply for agency rules.’

V gee RR Comm'n v. Lone Star Gas Co., 656 S.W.2d 421, 425 (Tex. 1983).

Request for Reversal of the Remand of the Positive Use Determination
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‘Although the retroactive application of rules is considered permissible under Texas law
when only procedural rights are affected, much more is at stake here. In this case, the Applicant
is entitled to a statutorily-mandated process that is designed to protect substantive rights
stemming from the underlying use determination. The financial consequences of losing a
positive use determination are significant, especially on equipment as valuable as involved in this
case. Rather than being able to financially plan based on a timely disposition of the May 19,
2008 appeal, Applicant was left in limbo for over four years and then, in a matter of a few days,
was stripped of its 100 percent positive use determination and handed a complete reversal
without any involvement of the one body the Tax Code charges with ruling on appeals - the
Commissioners. The effect of the retroactive application of this so-called procedural rule is far
too substantive to withstand scrutiny, :

IV. Conclusion

Based on the reasons articulated above, the General Counsel’s decision to remand the
May 1, 2008 positive use determination violated Texas Tax Code § 11.31. The Tax Code
requires the Commission to consider appeals of use determinations and does not permit them to
delegate that important role to the General Counsel.  The rule relied upon by the General
Counsel to justify the June 29, 2012 remand not only conflicts with the Tax Code, but cannot be
retroactively applied in the manner proposed given the substantive impact of that application.
Applicant request that the Remand be reversed and for the Commission to consider the original
positive use determination as required by the Tax Code.

Respectfully submitted,

Michael J. Nasi

State Bar No. 00791335
Steve Moore

State Bar No. 14377320
Benjamin Rhem

State Bar No. 24065967

JACKSON WALKER L.L.P.

100 Congress Avenue, Suite 1100
Austin, Texas 78701
512-236-2200

512-236-2002 (Facsimile)
mnasi(jw.com

ATTORNEYS FOR CER-COLORADO BEND
ENERGY LLC

Request for Reversal of the Remand of the Positive Use Determination
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CERTIFICATE OF SERVICE

[hereby certify that on the 31 day of July, 2012, a copy of the foregoing was provided
by hand delivery, electronic mail or U.S. First Class Mail to the attached mailing list;

;év Michael’J. Nasi

Mailing List
Prop 2 Use Determination Application No, 07-11926
TCEQ Docket No, 2008-0851-MIS-U

Tylene Gamble

Chief Appraiser

Wharton County Appraisal District
308 East Milam Street

Wharton, Texas 77488-49(8
979/532-8931 FAX 979/532-5691
whartoncad@sbceglobal.net

Greg Maxim

Dennie Deegear

Duff & Phelps, LLC

919 Congress Avenue, Suite 1450
Austin, Texas 78701

512/671-5580 Fax 512/671-5501
Gregory.maxim@duffandphelps.com

dennis.deegar(@dut‘thndghelgs.com

Daniel Long

Texas Environmental Law Division MC 173
P. O. Box 13087

Austin, Texas 78711-3087

512/239-0600 FAX 51 2/239-0606

Susana M. Hildebrand, P.E,

TCEQ Chief Engineer’s Office MC 168
P. O. Box 13087

Austin, Texas 7871 1-3087
512/239-4900 FAX 512/239-6188

Chance Goodin

TCEQ Chief Engineet’s Office MC 206
P.O. Box 13087

Austin, Texas 78711-3087
312/239-6336 FAX 512/239-6188

Robert Martinez

TCEQ Environmental Law Division MC 173
P. O. Box 13087

Austin, Texas 78711-3087

512/239-0600 FAX 512/239-0606

Blas Coy

TCEQ Office of Public Intetest Counsel
MC 103 '

P. O. Box 13087

Austin, Texas 7871 (-3087
512/239-6363 FAX 512/239-6377

Docket Clerk

TCEQ Office of Chief Cletk MC 105
P. O. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-331 |

Request for Reversal of the Remand of the Positive Use Determination
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‘TEXAS COMMISS (ON ON ENVIRONMENTAL QuUALETY
APPLICATION FOR UseDh ETERMINATION
FOR PoLLUTION CONTROL, PrROP ERTY

The TCEQ has (he eespansibility to determine whelher a propedy is & polhdion control property, A person seeking g uge detennination for
pollttion contyol property mugt complele the attacled application or use a copy or similar reprocud ion, For Assidanee in wampieting this fony
refer to the TCEQ guidelines document, Pimperty Tax Exemptions for Polluting Control Property, as well as MTACSIT, rules goveming this
Program. For additional assist ance please contucl the Ta Reliel for Poliwion Contro) Pieperty Progeam al 5 12 239-300), The applicat jon
should be completed and mailed, along with conplete copy and appcpriate fee, |o: TCEQ MC-214, Cashiers Olfice, P.0. Rox FXIRE, Audin,
Texas 7871 £-3088,

. GENERAL INFORMATION
A. What is the type of ownership of this facility?

[l Corporation " Sole Proprictor
LI Partnership - Utility -
M Limited Partnership — Other

B. Size of company: Number of Employees
v 1 1o 99 - 1,000 fo 1,999
L7100 to 499 - 2,000 to 4,999
(11500 to 999 .« 5,000 or more

C. Business Description: Electricity Manufacturing (SIC 4911)

2. TYPE OF APPLICATION
L. TierI$150 Application Fee — Tier II $2,500 Application Fee
Lo Tier 11 $1,000 Application Fee ¥: Tier IV $500 Application Fee

- NOTE: Enclose a check, money order to the TCEQ, or g copy of the ePay receipt

along with the applicaton to co ver the required fee,

3. NAME OF APPLICANT

| A. Company Name: Navasota Wharton Energy Partuers LP

B. Mailing Address (Street or P.0. Box): 403 Corporate Woods
C. City, State, ZIP: Magnotia, TX me

4. PHYSICAL LOCATION OF PROPERTY REQUESTING A TAX EXEMPTION
A. Name of f‘aci]ity:7___Qoﬁh)@ggﬁgng_w____H_ﬂ______
B. Type of Mfg Process or Service:  Electricity Manufacturing (SIC 4911)
C. Street Address: 3821 8. State Hwy 60 ' |
D. City, State, ZIP: Wharton, TX 77488 L
E. Tracking Number Assigned by Applicaat: _Qf_’_(;{n)__B_cggi_E__h_ﬂ_*_____*___M_k»__“___
F. Customer Number or Regulated Cntity Number: N/A

5. APPRAISAL DISTRICT WITH TAXING AUTHORITY OVER PROPERT
A. Name of Appraisal District: Wharton

B. Appraisal District Account Number: | (Y:z?ﬁoﬁoﬁdo%fﬁfzos—obﬁ(frﬁ?oﬁ_“
67099; 20063-000-055-00

/oCOM CA /’ o
a1-//92.¢

Fexas RRelief for Poflution Canlrol Property Applicalion
TCEQ-00611 (Rewised January 2000) /
Calorade Bond - 4421 8, Stale Hwy 50 Wharton, TX 77438




6. CONTACT NAME (must be provided)

A. Company/Organization Name: Duff and Phelps LLC

B, Name of Individual to Contact: Greg Maxim —
C. Mailing Address: 919 Congress Ave.  Suitc 1450

D, City, State, ZIP; Austin, TX 78701

E. Telephone number and fax number: (512) 671-5580 Fax (512) 671-5501
F. E-Mail address (if available): gregory.maxim@duffandphelps.com

7. RELEVANT RULE, REGULATION, OR STATUTORY PROVISION

Please reference Section 8. Each item is detailed with the proper statute, regulation,
or environmental regulatory provision.

8. DESCRIPTION OF PROPERTY

Background

The Colorade Bend Energy Center (the “Facility”), owned by Navasota Wharton
Energy Partners P, is'a combined cycle natural-gas fired power plant located in
Wharton, Wharton County, Texas, The Facility is intended to have a total capacity
of 825 Mw, built in three phases. Phase has a capacity of 275 Mw and was
completed in June of 2007, Phase 2, currently under construction, is to be
completed in June of 2008 and will also have a 275 Mw capacily, Each phase
consists of 2 GE 7-EA combustion turbine units utilizing the GE Dry Low NOx
combustion control system technology, 2 heat recovery steam generating (HRSG)
units, and one steam turbine unit. The Facility utilizes a cooling tower within the
circulating water system for condenser cooling water needs and condensate retarn

purposes,

Overview of Combined Cycle Technology

The Facility consists of a combined-cycle gas turbine power plant with gas
Combustion Turbines ("CTs") equipped with heat recovery steam generators to
capturc heat from the gas turbine exhaust. Steam produced in the heat recovery
steam generators powers a steam turbine generator(s) to produce additional electric
power. Use of the otherwise wasted heat in the turbine exhaust gas results in higher
plant thermal efficiency compared to other combustion technologies, Combined-
cycle plants currently entering service can convert approximately 50% of the
chemical energy of natural gas into electricity (HHV basis).

The Rankine cycle is a thermodynamic cycle that converts heat from an external
source into work. In a Rankine cycle, external heat from an outside source is
provided to a fluid in a closed-loop system. This fluid, once pressurized, converts
the heat into work output using a turbine, The fluid most often used in a Rarkine
cycle is wator (steam) due to its favorable propetties, such as nontoxic and
unreactive cheristry, abundance, and low cost, as well as its thermodynamic
properties. The thermal efficiency of a Rankine cycle is usually limited by the
working fluid, Without pressure reaching super critical the temperature range the

Texas Rallsf for Paltution Control Proparly Application
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Rankine cycle can operate over is quite small, turbine entry temperatures are
typically 565°C (the creep limit of stainless steel) and condenser temperatures are
around 30°C. This gives a theoretical Carnot efficiency of around 63% compared
with an actual efficicney of 42% for a modern coal-fired power station. This low
turbine entry temperature (comparcd with a gas turbine) is why the Rankine cycle is
often used as a bottoming cycle in combined cycle gas turbine power stations.

The Brayton cycle is a constant pressure thermodynamic cycle that converts heat
from combustion into work. A Brayton engine, as it applies to a gas turbine system,
will consist of a fuel or gas compressor, combustion chamber, and an expansion
turbine. Air is drawn into the compressor, mixed with the fuel, and ignited. The
resulting wotk output is captured through a pump, cylinder, or turbine, A Brayton
engine forms half of a combined cycle system, which combines with a Rankine
engine to further increase overall efficiency, Cogeneration systems typically make
use of the waste heat from Brayton cngines, typically for hot water production or
space heating,

By combining both gas and steam cycles, high input temperatures and low output
temperatures can be achieved. The efficiency of the cycles are additive, because
they are powered by the same fuel source. A combined-cycle plant has a
thermodynamic cycle that operates between the gas turbine's high firing temperature
and the waste heat temperature from the condensers of the steam cycle. This large
range means that the Carnot efficiency of the cycle is high, The actual efficiency,
while Tower than this is still higher than that of either plant on its own. The thermal
efficiency of a combined-cycle power plant is the net power output of the plant
divided by the heating value of the fuel. If the plant produces only electricity,
efficiencies of up to 59% can be achieved. '

A single-train combined-cycle plant consists of one gas turbine generator, a heat
recovery steam generator (HSRG) and a steam turbine generator (“I x 17
configuration), As an example, an “FA-~class” combustion turbine, the most
common technology in use for farge combined-cycle plants within the state of Texas
and other locations throughout the United States, represents a plant with
approximately 270 megawatts of capacity.

See Figure 1 - Standard Combined-~Cycle Configuration, below,

It is common to find combined-~cycle plants using two or even three gas turbine
generators and heat recovery steam generators feeding a single, proportionally larger
steam turbine generator. Larger plant sizes result in economies of scale lor
construction and operation, and designs using multiple combustion turbines provide
improved part-load efficicncy. A 2 x | configuration using FA-class technology
will produce about 540 megawatts of capacity at International Organization for
Standardization ("ISO") conditions. ISO references ambient conditions at 14.7 psia,
59 F, and 60% relative humidity.

Because of high thermal efficiency, high reliability, and low air emissions,

Taxas [teliel for Pollution Conlral Proparly Applicalion
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combined-cycle gas turbines have been the new resource of choice for bulk power
generation for well over a decade. Other attractive features include significant
operational flexibility, the availability of relatively inexpensive power augmentation
for peak period operation and relatively low carbon dioxide production.

-

Cooling Towmer [

Water Purnp
o

“—LFuei ‘\__Heat Recowver
| Pe-| Combus Steam Generator
i -
(3as Turkine
Electricity
Genetator
Cormpressor Tuthine

Tlntakla Air

FIGURE 1 - Standard Combined-Cycle Configuration 1)
As an example, consider a gas turbine cycle that has an efficiency of 40%, which is
a representative value for current Brayton Cycle gas turbines, and the Rankine Cycie
has an cfficiency of 30%. The combined-cycle efficiency would be 58%, whicit is a
very large increase over either of the two simple cycles. Some representative

efficiencies and power outputs for different cycles are shown in Figure 2 —
Comparison of Efficiency and Power Output of Various Power Products, below.

Taxas Ralief for Pathution Control Propery Application
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FIGURE 2 - Comparison of efficiency and power output of various
power products [Bartol (1997)] (2)

Current Regulatory Authority for Quiput-Based Emissions

Innavative power technologies such as combined-cycle technology offer enormous
potential to improve efficiency and cnhance the environmental footprint of power
generation through the reduction and/or prevention of air emissions to the
environment. Curreatly, two thirds of the fuel burned to generate electricity in
traditional fossil-fired steam boilers is lost, Traditional U.S. power generation
facility etficiencies have not increased since the 1950s.and more than one Fifth of
the U.S. power plants are more than 50 years old. In addition, these facilities are the
leading contributors to U.S. emissions of carbon dioxide, NOx, sulfur dioxide
("S02"), and other contaminants into the air and water.

The ability to recognize and regulate the efficiency benefits of poltution reduction
and/or prevention through the use of combined-cycle technology is achieved through
the use of Ouiput-Based emissions standards, incorporated since September 1998
‘within the U.S. EPA’s new source performance standards (“"NSPS”) for NOx, from
both new utility boilers and new industrial boilers. Pursuant to section 407(c) of the
Clean Air Act in subpart Da (Electric Utility Steam Generaling Units) and subpart
Db (Industrial-Commercial-Institutional Steam Generating Units) of 40 CFR part
60, the U.S. EPA revised the NOx emissions limits for steam generating units for
which canstruction, modification, or reconstruction commenced after July 9, 1997
(3). Output-Bascd regulations are also exemplified by those used in the U.S. EPA’s
NOx Cap and Trade Program for the NOx State Implementation Plan (“SIP™) Call

Taxag Relicl {or Pollulion Control Praparty Appheation
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of 1998, which uses units of measure such as [b/MWh generated or Ib concentration
("ppm"), which relate to the emissions lo the productive output - electrical
generation of the process.(4)

The use of innovative technologies such as combined-cycle units reduces fossil fuel
use and leads to multi-media reductions in the environmental impacts of the
production, processing transportation, and combustion of fossil fuels. In addition,
reducing fossil fuel combustion is a pollution prevention measure that reduces
emissions of all products of combustion, not just the target pollutant (currently
NOx) of a federal regulatory program,

Authority to Expand Pollution Control Equipment & Categories in Texas

Under Texas House Bill 3732 (“HB3732") enacted in 2007, Section 11.31 of the
Texas Tax Code is amended to add certain plant equipment and systems to the
current list of air, water, or {and pollution control devices exempt from p1operty

taxation in Texas.

Specifically, the language reads as follows:

SECTION 4. Section 11.31, Tax Code, is amended by adding Subsections (&), (), and (m) to read as
Jollows:

(%) The Texas Commission on Eavironmental Quality shall adopt rules establishing a nonexciusive fist
of facilities, devices, or methods for the control of air, water, or land pollution, which must include;
{1} coal cleaning or refining facilities;

(2) atmospheric or pressurized and bubbling or clrcwloting fluidized bed combustion systems and
gasification fluidized bed combustion combined-cycle systems,

(3} wltra-supercritical pulverized coal boilers;

(1) flie gas recirculation compenents;

(3) syngas purification systems and gas-cleanup units;

{6) erihanced heat recovery systems;

(7} exhaust heat racovery boilers,

(8) heat recovery sieam genarators;

(9) superheaters and evaporators;

(10) enhanced sieam lurbine systems,

(11) methanation;

(12) coal combustion ar gasification byproduct and eoproduct handling, storage, or Ireatment
facilities;

(/3) biemass cafiring stovage, disteibution, and fiving systoms;

(14) coal cleaning or drying processes, such as coal drying/inoisture reduction, air jigging,
precombustion decarbonization, and coal flow balancing technolugy;

{15} oxy-firel combustion technology, amine or chilled ammonia scrubbing, fusl or emission
conversion through the use of catafvsts, enhanced scrubbing technology, modified combustion
technofogy such as chemical louping, and cryogenic fechnology,

{16) if the United States Envirommental Protection Agengy adepts a final rule or vegulation regulating
carbon dioxide as a pollutant, property that is used, constructed, acquived, or instalied wholly or
partly to capture carban diozide from an anthropogenic source in this state that is geologically
sequiestared in this state;

(17) fuel celis generating electricity using hydrogen derived from caal, biomass, petrotenm coke, or
solid waste; and

{18) any other equipmeni designed (o prevent, capture, abate, or monflor nitrogen oxides, volatite
organic compotinds, particulate maller, mercury, carbon monoxide, or any criteria pollitany,

(1) The Texas Commission on Fnvironmental Quolity by rule shatl update the list adopted under
Subsection (k) at least once avery three years. An llem may be removed from the list if the commission
finds compelling evidance io support the canclusion that the flem does not provide poifution control
henefits,

m) Notwithstanding the othaer provisions of this section, if the facility, device, or meihod for the

Texas Reliel for Pallution Cantrol Properly Application
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controf of air, water, or land poltution deseribed in an application for an exemprion under this saciion
is a fucllitg, device, or method included on the Hst adopted wnder Subsection (k), The executive direcior
of the Texas Comntission on Environmental Quality, not later than the 30th day after the date of
receipl of the ifarmation reguivad by Subsections (cH2) and (3) and withowt regard to whether the
informetion required by Subsection (c)(1} has heen submitted, shall deiermine that the facility, device,
or methad described in the application iy used whoth or partly as o facility, device, or mathod for the
eondrof of air, waler, or land pollution and shall 1eke the actions that are required by Subsection (d) in

the avent vuch a delerningiion is made.

Under the TCEQ's recently updated “Tax Relief for Pollution Control Property —
Application Instructions and Equipment and Categories List - Effective January
2008", the Equipment and Categories List - Part B ("ECL Part B") is a list of the
pollution control property categories adopted and set forth in TTC Sec. 26.045(f).
The taxpayer is to supply a pollution control percentage for the equipment listed in
Part B via calculations demonstrating pollution control, prevestion and/or
reductions achieved by the listed equipment or systems.

The following property descriptions outline the environmental purpose, including
the anticipated environmental benefit of pollution control additions considered
under the Application Instructions” ECL Part B that have been construcied and
placed into use at the Facility as of its placed-in-service date, or installed subsequent
to in-service gince 1994:

Texas Reliel for Pollution Control Property Application
ICEQ-O0611 (Revisad January 2008)
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Property Descriptions

[tem #1 & 3 Combined-Cyele Gas Turbine Plant Heat Recovery Steam
Generator (‘HRSG”) and Support Systems Tier IV B-8

40 CFR Part 60 Subparts DA and DB, NOx Limits for Electric Utility Steam
Generating Units and Industrial-Commercial-Institutional Steam Generating Units
for New Source Performance Standards ("NSPS").

TAC Rule 106.512, Standard Permit for Electric Generating Units (EGU)-

NOTE; Permils issued under Texas Clean Air dct's Health & Safety Code Sections 382011, applies
to all electric generating units that emit air contaminants, regardless of size, and it is 1o reflect st
Avallable Control Technology ("BACT") for electric generating units on an output basis in pounds
of NOx per megawatt hour, adjusted to reflect o simple cyele power plani.

The heat recovery steam generator ("HRSG") found in the Facility is a hcat
exchanger that recovers heat from a hot gas stream. It produces steam that can be
used in a process or used to drive a steam turbine. A common application for an
HRSG is in a combined-cycle power station, where hot exhaust from a gas turbine is
fed to an HRSG to generate steam which in turn drives a steam turbine. This
combination produces electricity in a more thermally efficient manner than either

the gas turbine or steam turbine alone.

" The Facility's HRSGs consist of three major components: the Evaporator,
Superheater, and Economizer. The different components are put together to meet the
operaling requirements of the unit. Modular HRSGs normally consist of three
sections: an LP (low pressurc) section, a reheat/IP (intermediate pressure) section, |
and an HP (high pressure) section, The reheat and IP sections are sgparate circuits
inside the HRSG. The IP steam partly feeds the reheat section, Each section has a
steam drum and an evaporator section where water is converted to steam. This
steam then passes through superheaters to raise the temperature and pressure past

the saturation point.

Item #2 & 4 Steam Turbine and Support Systems Tier IV B-10

40 CFR Part 60 Subparts DA and DB, NOx Limits Sfor Electric Utility Steam
Generating Units and Industrial-Commercial-Institutional Steam Generating Units
far New Source Performance Standards ("NSPS").

TAC Rule 106.512, Standard Permit for Electric Generating Units (EGU)

NOTE: Permiss issued under Texas Clein Air Act’s Health & Safety Code Sections 382.01 1, applies
(0 all electric generating units that emit air contaminants, regardless of size, and it is to reflect Best
Avatlable Control Technology {'BACT") for electric gencrating unils on an output basis in pounds
of NOx per megawatl houwr, adjusted to reflect a simple cycle power plant,

The steam turbine(s) found in the Facility operate on the Rankine cycle in

combination with the Brayton cycle, as described above. Steam crealed in the

Facility HRSG(s) from waste heat that would have otherwise been lost to the

atmosphere enters the steam turbine via a throttle valve, where it powers the turbine
Taxas Raitef lor Poliution Control Property Application
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and connected generalor to make electricity. Use of HRSG/Steam Turbine System
combination provides the Facility with an overall efficiency of greater than 50%.
Steam turbine systems similar to the Facility’s have a history of achieving up to
95% availability on an annual basis and can operate for more than a year between
shutdown for maintenance and inspections. (5)

Pollution Control Percentage Caleulation: Avoided Emissions Approach

To calculate the percentage of the equipment or category deemed to be pollution
control cquipment, the Avoided Emissions approach has been used. This apptoach
relies on thermal output differences between a conventional power generation
system and the combined-cycle system at the Facility. Specifically, the percentage
is determined by calculating the displacement of emigsions associated with the
Facility’s thermal output and subtracting these emissions from a bascline emission
rate, These displaced emissions are emissions that would have been generated by
the same thermal output from a conventional system.

Greater energy efficiency reduces all air contaminant emissions, including the
areenhousc gas, carbon dioxide. Higher efficiency processes include combined-
cycle operation and combined heat and power ("CHP") generation. For cleotric
generation the energy efficiency of the process expressed in lerms of millions of
British thermal units ("MMBTU's") per Megawatt-hour. Lower fuel consumption
associated with increased fuel conversion efficiency reduces emissions across the
board — that is NOx, SOx, particulate matter, hazardous air pollutants, and

greenhouse gas emissions such as Co2.

In calculating the percent exempt for the listed items from the ECL-Part B, we
utilized Qutput-Based NOx allocation method for both power generation projects
that replaced existing facilities and “Greenfield” power and heat generation
facilities. We looked at the various fossil fuel technologies in use today and chose
the baseline facility to be a patural gas fuel-fired steam generator. We benchmarked
this conventional generation to the subject natural gas-fired combined cycle
penerator at the Facility. By doing so, we narrowed the heat rate factors as much as
possible to be conservative and uniform in modeling. The benchmark heat rate

factor is the following:
Natural Gas fuel-fired Steam Generator: 10,490 BTU s/kWh

This bascline heat rate purposely omits other fossil fuel sources in order to eliminate
impurity type characteristics, which in turn eliminated the NOx emission and cost of
control differences of each fossil fuel and generator type. Comparing the crmissions
impact of differont energy generation facilitics is concise when eMIssIoNs are
measured per unit of useful energy output. For the purpose of our calculations, we
converted alt the energy output to units of MWh (1 MWh = 3.413 MMBTU), and
compared the total emission rate to the baseline facility.

The comparison steps to caleulate the NOx reduction is as follows:

Toxas Rekef for Pollulion Cantrol Praperty Application
TCEQR-00G1 1 (IRevisad January 2008)
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Calculation (Reference Schedule A)

Step 1 - Subject Output-Based Limit Calculation (Ibs NOx / MWh)

(Input-based Limit (Ibs NOx/MMBTU)) X (Heat Rate (Btu/kWh)) / (1,000,000 Btu / 1,000 kWh) =
Output: (Ibs NOx/MWh),

Step 2 — Subject Output Conversion Calculation (NOx Tons / Year)

(Output (Ibs NOx/MWh) X (Unit Design Capacity (MW)) X (Capacity Factor) X ((365 Days) X (24
hrs/day)) / 2,000 Ibs = Output: (NOx T ons/Year)

Step 3 — Bascline Output-Based Limit Caleulation (Ihs NOx / MWHh)

(Input-based Limit (Ibs NOx/MWh)) X (Heat Rate (BrwkWh)) / (1,000,000 Bty / 1,000 kWh) =
Output; (Ibs NOx/MWh)

Step 4 — Baseline Output Conversion Caleulation (NOx Tons / Year)

(Output (lbs NOx/MMBtu) X (Unit Design Capacity (MW)) X (Capacity Factor) X ((365 Days) X
(24 hrs/day)) / 2,000 Ibs = Output: (NOx Tons/Year)

Step § -- Percent NOx Reduction Calculation

((Output Baseline)yiep 4 - (Qutput Subject))supz / (Output Subject) siep2 = %o Reduction Output Subject

Step 6 — Percent Exempt Calculation

(Total Subject Facility Cost) X (% NOx Rcduc'tion) = Capital Cost of NOx Avoidance

Step 7 — Percent Exempt Calculation

Total Cost of NOx Avoidance / Total Cost of HB 3732 Equipment = % Exempt
m If % Exempt is greater than 100% HB 3732 Equipment is 100% Exempt

W If'% Exempt is less than 100% then HB 3732 Equipment is partially exempt at
the Step 6 calculation.

NOTE: See the attached calculation sheet for the details regarding Facility-specific calculations and
property tax cxemption percentage results based upon these caleulations.

Texas Reliaf for Pollulion Control Praparty Application
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9. PARTIAL PERCENTAGE CALCULATION

N/A.
10. PROPERTY CATEGORIES AND COSTS
See attached Schedule 10.
11. EMISSION REDUCTION INCENTIVE GRANT
Will an application for an Emission Reduction Incentive Grant be on file for this
property/project:
[] Yes [X] No
12. APPLICATION DEFICIENCIES

After an initial review of the application, the TCEQ may determine that the
information provided with the application is not sufficient to make a use
determination. The TCEQ may send a notice of deficiency, requesting additional
information that must be provided within 30 days of written notice.

13. FORMAL REQUEST FOR SIGNATURE

By signing this application, yoy certify that this information is true to the best of your

knowledge and belief,

NAME: [/ , E . DATE: ,ZZK)/,:/ LY
. ] e R /

TITLE: I ctorv b 4

COMPANY: Duff and Phelps LLC

Under Texas Penal Code, Section 37.10, if you make a false statement on this
app]lcatnon you could receive a jail term of up to one year and a fine up to $2, 000 or
a prison term of two to 10 years and a fine of up to $5,000.

14. DELINQUENT FEE/PENALTY PROTOCOL
This form will not be processed until all delinquent fees and/or penalties owed to the

TCEQ or the Office of the Attorney General on behalf of the TCEQ are paid in
accordance with the Delinquent Fee and Penalty Protocol. (Effective 9/1/2006)

Texas Redlef for Pallution Contral Property Application
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Tolat Coss of Tier (Y Equipmont m - $52,404,614

Paaching Detalis;

Average Honl Rae™ 10455 BiukWh
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0.2077 275 100.00% 4 228.5
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{ Outpui Buseilne - Ouipul Subjeet) ! Quipul Subjest = =4 NOx Reductan
1285 16B.4 163.6 15.5%
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Buddy Gareia, Chairman

Larry R. Soward, Comniissioner

Bryan W. Shaw, Ph.D. Commissionar:
Glenn Shankle, Lxecuiive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Proteciing Texas by Reducing and Preventing Polfution

USE DETERMINATION

The Texas Commission on Environmental Quality bas reviewed Use Determination Application,

07-11926, filed by:

NAVASOTA WHARTON ENERGY PARTNERS LP
COLORADO BEND

3821 S STATE HWY 60

WHARTON TX 77488

The pollution control property/project listed in the Use Determination Application is:

This facility has four thermally efficient heat recovery steam generators (HRSGS) and two
steam turbines. This application is a Tier I'V application seeking a partial use’ ‘
determination for the HRSGs and the enhanced steam turbines.

The outcome of the review is:

A 100% positive use determination for the four Heat Recovery Steam Generators, This
equipment is considered to be pollution control equipment and was installed fo meet or
cxceed federal or state regulations, '

A negative determination is issued for the two steam turbines, The use of the steam
turhines does not provide an environmental benefit at the site. The steam turbines are not

considered to be pollution control equipment.

Date

(L 2 — /%//\ SLzee s

Executive Director

P.O. Doa 13087 » Austin, Texas 7871 13087+ §12-239-1000 « Internel address: www teeq stale.tus

neinted on reeveled paper wstig sty -based ik



TAX RELIEF FOR POLLUTION CONTROL PROPERTY: TECHNICAL REVIEW DOCUMENT
Reviewed By: RLH App.No.:  07-11926 Review Start Date: 4/8/2008

Company Name: NAVASOTA WHARTON ENERGY PARTNERS LP
Facility Name: COLORADO BEND

County: WHARTON Outstanding Fees: N

Batch/Voucher Number: 3500028

ADMINISTRATIVE REVIEW
Administrative Complete Date:4/8/2008

TIER LEVEL
What Tier is this application? The application was filed as a Tier IV application. Is this the

appropriate leve]?

The property listed on this application, Heat Recovery Steam Generators and a steam turbine are
items B8 and B10 on the Equipment and Categories List. This application was filed as a Tier v,

Tier IV is the appropriate level for this applicatiqn.

RELEVANT RULE, REGULATION, OR STATUTORY PROVISION
The rule listed in the application is: 40 CFR 60.44Da
The appropriate rule is: 40 CFR 60.44Da

Explain why this is the appropriate rule?

40 CFR 60.Subpart DA: Standards of Performance for New Staﬁonary Sources, Standatds of
performance for Electric Utility Steam Generating Units for Which Construction is Commenced

after September 18, 1978. This is an appropriate rule,

BRIEF DESCRIPTION OF PROPERTY
* The property is described as:

This facility has four thermally efficient heat recovery steam generators (HRSGs) and two steam
turbines, This application is-a Tier IV application seeking a partia] use determination for the
HRSGs and the enhanced steam turbines.

Is an adequate description and purpose of the property provided? Does it list the anticipated
environmental benefits? Are sketches and flow diagrams provided if needed?

An adequate description of the property was provided, and the purpose of the property was listed,
The anticipated environmental benefit is listed. Sketches and flow diagrams were provided.

DECISION FLOWCHART(30 TAC 17.15(a))
Mark the appropriate boxes: Box 3 Box 5 Box 6(IV) Y. Box 10(II) Box 12(I) Box 13(1D)

PART B DECISION FLOWCHART (17.15(b))
Mark the appropriate boxes: Box 1Y Box2 Y Box3 Y

Describe how the property flowed through the Decision Flowchart:

The Heat Recovery Steam Generators (HRSGs) are listed on Part B of the Equipment &
Categories List as item B-8. As Part B equipment the HRSGs leave the Decision Flow Chart at
Box 6 and pass through Box | of the Part B Decision Flow Chart with a yes answer. Since the uge



of IRSGs provide an environmental benefit of reduced NOX ermissions at the site there is a yes
answer for Box 2. Since thereis a reduction in NOx emissions there is an environmental rule
which is being met, so there is a yes answer 10 Box 3. The steam turbine passes through Box 1 on
the Part B Decision Flow Chart with a yes answer. Since the use of the steam turbine does not
provide an environmental benefit at the site'a no answer s the result of Box 2. The steam turbine

is not eligible for a positive determination.
TIER 111 or IV APPLICATIONS
Daoes your calculation agree with the applicants?

No. The application contains 2 proposcd formula for calculating the poltution control value of the
1IRSCs and the steam turbine. The formula is outcome determinative, and its focus is not on the
pollution control aspect of the property. The Executive Director disagrees with this formula.

PROPERTY CATEGORIES AND COSTS
1s the table completed correctly”? Has the applicant certified that all listed property became taxable
for the first time after January 1, 19947 Is all information necessary for conducting the technical

review included.

The table was completed correctly. The applicant certified that all listed property became taxable
for the first time after January I, 1994 All the information necessary for conducting the technical
review was included on the application. :

TECHNICAL DEFICIENCIES

1s the application complete as received: Y If the application was not administratively compiete
explain below when justifying the final decision in the final determination section, If the application
was not technically complete then:

Provide the language to be used in the Notice of Deficiency (NOD) letter:

Summarize the NOD response:

Provide the language used in the second NOD letter:

Summarize the second NOD response:

Provide the langnage used in the thied NOD letter:

Summarize the third NOD responses

FINAL DETERMINATION
If the property description has been summarized enter the detailed property description:

This facility has four thermally efTicient heat recovery steamn generators (HRS(s) and two stead



turbines. This application is a Tier [V application seeking a partial use determination for the
HRSGs and the enhanced steam turbines,

Provide the reason for your final determination:

The Heat Recovery Steam Generators meet all of the requirements of Chapter 17. A positive use
determination based on the most appropriate formula should be issued for the Heat Recovery
Steam Generators, The most appropriate formula has been determined by the Executive Director,
A negative determination should be issued for the steam turbine. The use of the steam turbine
does not result in there being an environmental benefit at the site.

Provide the language for the final determination.

A positive use determination of 100% for the four Heat Recovery Steam Generators. A negative
determination is issued for the steam turbine. The use of the steam turbine does not provide an
environmental benefit at the site. The steam turbine is not considered to be pollution control

equipment.

Highlight the required signatures and establish the appropriate due dates.

Reviewed: %?‘4/ /{/w‘ ' Date Signed: :;”// /e?j/
Peer Reviewed: _ ’ ¢ MPO\JV&D\”\/ Date Signed: 5~ { - o0&
j>N b Date Signed: S(t(=”

Team Leader:

Section Manager: Date Signed:  MAY 1 2008

Division Director: %le . Date Signed:
MAY 1 2008



Attachment C



, Phone: 979-532.893
i Fax:  979-532.5691

WHARTON COUNTY /-
" APPRAISAL DISTRICT

2407 172 N, Richmond Road
Wharton, Texas 77488

PO Box 13087
Austin, TX. 78711-3087

VINT

o [t ]

= =

M o= 9

Jhl ﬁ L
May 19, 2008 B D

3 N g3sg
Office of the Chief Clerk - MC 105 B = %gﬂ
Texas Commission on Environmenta Quality =] 5 s} ®

"" *

"3

Re: TCEQ Use Determination No, 07-11926

Dear Mag, Castafiuela,

I am writing this letter as an official appeal of the TCEQ)’s property tax Pollution Control
Exemption Use Determination with the tracking pumber 07-1192¢ filed by Navasota

Secondly, the pollution control components aésociated with the HRSG’s that do reduce.
pollution have already been exempted under Use Determination 07-] 1925. Therefore,

this second exemption of the entire HRSG only serves to exempt the non-pollution
control components of the units,

[ respectfully request that our appeal regarding this Use Determination be granted and the
exemption be denied.

Hugh L. Landrum & Associates, Inc. will be acting as our agent in this matter.

Thank you for your time and consideration,

Sincer\eiy ” g %% .

Tylene Gamble
Chief Appraiser
Wharton County Appraisal District
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Buddy Garcla, Chairman

Larry R. Soward, Commissioner

Bryan W. Shaw, Ph.D., Commissioner
Mark R, Vickery, P.G., Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

February 23, 2009

JOHO S0 3K

LaDonna Castaftuela, Chief Clerk
TCEQ Office of Chief Clerk MC-105
P.0. Box 13087

Austin, Texas 78711-3087,

Re:

TCEQ Docket Nos. 2008-0830-MIS-U  (UD No. 07-11914/Tenaska
Gateway Partners, Ltd.— Rusk County Appraisal District), 2008-0831-MIS-U
(UD No. 07-11966/Freestone Power Generation, L.P.— F;eestonc Central
Appraisat District), 2008-0832-MIS-U (UD No. 07-11971/Borger Energy
Associates, L.P.— Hutchinson County Appraisal District), 2008-0849-MIS-U
(UD No. 07-11969/ Brazos Valley Energy, L.P.— Fort Bend Central Appraisal
District), 2008-0850-M18-U (UD No. 07-11994/Freeport Energy. Center, LP—
Brazoria County Appraisal District), 2008-0851-MIS-U (UD No. 07-
11926/Navasota Wharton Energy Partners, L P.— Wharton County Appraisal
District). . ‘
Executive Director’s Motion for Continuance

Dear Ms. Castafiuela:

Enclosed for filing, ‘please find a copy of the “Fxecutive Director's Motion Jor
Continuance” regarding the above referenced use determination appeals. If you have any
questions, please do not hesitate to contact me at (512) 239-0969.

S'mcerely,W
Timothy J. Reidy

Staff Attormey
Environmental Law Division

P.0. Box 13087 ¢  Austin, Texas 78711-3087 ¢ 312-239-1000 ¢ Internet address: www.tceq state.Duus

arinted on recyeled napes aaing soy-based ink

g€ € W €0 834 6l

AN NO T

Ao
TVANSANO
NOISSINNOL



TCEQ Docket Numbers
2008-0830-MIS-U (UD 07-11914/Tenaska Gateway Partners, Ltd. — Rusk County)
2008-0831-MIS-U (UD 07-11966/Freestone Power Generation, L.P. ~ Freestone County)
' 2008-0832-MIS-U (UD 07-11971/Borger Energy Associates, L.P. - Hutchinson County)
2008-0849-MIS-U (UD 07-11969/Brazos Valley Energy, L.P. - Fort Bend County)
2008-0850-MIS-U (UD 07-11994/Freeport Energy Center, L.P. — Brazoria County)

2008-0851-M1S-U (UD 07-11926/Navasota Wharton Energy Partners, L.P. - Wharton County)

‘ & Q
APPEAL OF THE EXECUTIVE § BEFORETHE &
DIRECTOR’S USE DETERMINATIONS = § o 8 o2
1SSUED TO § g Y 32
TENASKA GATEWAY PARTNERS, LTD,;  § 3 522
FREESTONE POWER GENERATION, L.P.; -§  TEXAS COMMISSIORONE = <§O
BORGER ENERGY ASSOCIATES,LP.;  § 3 W ,§
BRAZOS VALLEY ENERGY, L.P.; § W
FREEPORT ENERGY CENTER, L.P.jand  §
NAVASOTA WHARTON ENERGY §
PARTNERS, L.P. §  ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S MOTION FOR CONTINUANCE

TO THE GENERAL COUNSEL OF THE TEXAS COMMISSION ON ENVIRONMENTAL
QUALITY: ,

The Commission is scheduled to consider the above referenced use determination appeals
at its February 25, 2009 agenda meeting. The Executive Director respectfully requests that,
pursuant to Section 10.4(b) of Title 30 of the Texas Administrative Code, the Commission
continue its consideration of these matters to allow the Executive Director more time to evaluate
its current recommendation. The Executive Director has conferred with all parties, and none of
the parties oppose this motion.

Respectfully submitted,
Texas Commission on Environmental Quality

Mark R. Vickery, P.G.
Executive Director

Robert Martinez, Director
Environmental Law Division

By o MM/
Timothy J. Reidy, Staff Attorney
Environmental Law Division

Sval
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State Bar No. 24058069

P.O. Box 13087, MC 173
Austin, Texas 78711-3087
(512) 239-0969.
REPRESENTING THE EXECUTIVE - .
PIREGTOR-QE-FHE-TFEXAS i

QUALITY :

CERTIFICATE OF SERVICE

COMMISSION ON ENVIRONMENTAL

1 certify that on February 23, 2009, a copy of the “Hxecutive Director’s Motion. for
Continuance” was filed with the Texas Commission on Environmental Quality’s Office of the
Chief Clerk, and was sent by hand delivery, first-clags mail, or facsimile to all persons ont the

attached mailing list,

Rl

Les Trobman

General Counsel )

Texas Commission on Environmental Quality
Office of Ceneral Counsel

P.O. Box 13087, MC-101

Austin, Toxas 78711-3087

§12/239-5500 Fax 512/239-5533"

Terry W. Decker, RPA/CCA/RTA
Chief Appraiser

Rusk County Appraisal District
P.O.Box 7 .
Henderson, Texas 75653-0007
903/657-3578 Fax 903/657-9073

David Johnson

Toenaska, Inc,

1044 N, 115" St., Suite 400
Omaha, Nebraska 68154-4446

Bud Black, RPA/CTA
Chief Appraiser
Freestone Central Appraisal District
218 North Mount . '
Fairfield, Texas 75840
903/389-5510 Fax 903/389-59355

[

Timothy J. Reigf, Statf Afiomey
Eavironmental Law Division

State Bat No. 24058069 i

Freestone Power Generation L.é ‘
717 Texas, Suits 1000 15
Houston, Texas 77002 .
Greg Maxim .

Duff & Phelps LLC

919 Congress Ave,, Suite 1450
Austin, Texas 78701

512/671+5580 Fax §12/671-5501

Pritchard & Abbott, Ine, .-
Attn: Mr. C. Wayne Frazell
4900 Overton Commons Court
Fort Worth, Texas 76132-3687
817/926-7861 Fax 817/927-5314

Diana Hooks, RPA/RTA

Chief Appraiser

Hutchinson County Appraisal District
P. O, Box 50635

Borger, Toxas 79008-5065
806/274-2294 Fax 806/273-3400

Borger Energy Associates, LP
7001 Boulevard 26, Suite 310
North Richland Hills, Texas 76180
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Dennis Deegear

Duff & Phelps LLC

~ 919 Congress Ave., Suite 1450
Austin, Texas 73701
512/671-5523 Fax 512/671-5501

Glen Whitehead, RPA

Chief Appraiser

"Fort Bend County Central Appraisal District
2801 B, F. Terry Blvd.

Rosenberg, Texas 77471-3600
281/344-8623 Fax 281/344-3632

Brazos Valley Energy, L.P.
717 Texas, Suite 1000
Houston, Texas 77002

Hugh L. Landrum & Associates
Attn: Mr. Hugh L. Landrum, Jr.
12621 Featherwood, Suite 3235
Houston, Texas 77034
281/484-7000 Fax 281/484-7272

Cheryl Evans

Chief Appraiser

Brazoria County Appraisal District
500 North Chenango '
Angleton, Texas 77513
979/849-7792 Fax 979/849-7984

Freeport Energy Center, LP
4100 Underwood Road
Pasadena, Texas 77507

Justin Hyland

I.eo Scherrer

Calpine/Dow

717 Texas Ave,

Houston, Texas 77002
713/830-8873 Fax 713/830-8670

Tylene Gamble

Chief Appraiser

Wharton County Appraisal District
2407 N. Richmond Road
Wharton, Texag 77488
979/532-8931 Fax 979/532-5691

Navasota Wharton Energy Partners, LEP
403 Corporate Woods
Magnolia, Texas 77354

D. A. Chris Ekch

TCEQ Environmental Law Division (MC 173)
P. O, Box 13087

Austin, Texas 78711-3087

512/239-3487 Fax 512/239-0606

Tim Reidy

~ TCBQ Environmental Law Division (MC 173)

P. 0. Box 13087
Austin, Texas 78711-3087
512/239-5487 Fax 512/239-0606

Ron Hatlett

TCEQ Chief Engineers Office (MC 110)
P. O, Box 13087

Austin, Texas 78711-3087

512/239-3100 Fax 512/239-3165

Blas Coy

TCEQ Office of Public Interest Counsel (MC
103) .
P. Q. Box 13087

Austin, Texas 78711-3087

512/239-6163 Fax 512/239-6377

Docket Clerk

TCEQ Office of the Chief Clerk (MC 105}
P. O.Box 13087

Austin, Texas 78711-3087 .

5172/239-3300 Fax 512/239-3311

Bridget Bohac

512/239-1795 Fax 512/239-1794

TCEQ Office of Public Assistance (MC 108}
P. 0. Box 13087

Austin, Texas 78711-3087

§12/239-4000 Fax 512/239-4007

Minor Hibbs

TCEQ Chief Engineers Office (MC 163)
P.O. Box 13087

Austin, Texas 78711-3087
§12/239-6590 Fax 512-239-1794
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Buddy Carcia, Chairman COMMISSION
Larry R, Soward, Commissioner ON EN&@&FMENTAL
Bryan W, Shaw, Ph.D., Commissioner

Mark R. Vickery, P.C,, Execulive Divector

09 FEB 23 PM U 4]
TEXAS COMMISSION ON ENVIRONMENTAL QUALITYjer CLERKS OFFICE

ﬁrorec!z‘rzg Texas by Reducing and Preventing Pollution
February 23, 2009

To:  Persons on the attached Mailing List (By mail, and facsimile as indicated)

Re:  Appeals of the Executive Director’s Use Determinations regarding Tenaska Gateway
Partners, Ltd, (Rusk County), Freestone Power Generation LP (Freestone County),
Borger Energy Associates, LP (Hutchinson County), Brazos Valley Energy L.P, (Fort
Bend County), Freeport Energy Center, L.P, (Brazoria County), and Navasota Wharton
Energy Partners LP (Wharton County), TCEQ Use Determination Nos. 07-11914, 07-
11966, 07-11971, 07-11969, 07-11994 and 07-11926; TCEQ Docket Nos, 2008-0830-
MIS-U, 2008-0831-MIS-U, 2008-0832-MIS-U, 2008-0849-MI8-1J, 2008-0850-MIS-U,
and 2008-0851-MIS-U . :

The above-named matters are currently scheduled to be considered by the Texas
Commission on Environmental Quality (*'TCEQ”) at its February 25, 2009, public meeting. The
TCEQ Executive Director (ED) filed a Motion for Continuance (ED’s Motion) on February 23,
2009. The ED's Motion asks that the Commission continue its consideration of these above-
named matters to allow the BD more time to evaluate its current recommendation, The ED states
that none of the parties oppose the EI)'s Motion.

Pursuant to the ED’s Motion, the Office of General Counsel has determined to continue
the matter from the February 25, 2009 meeting. Accordingly, this matter is continued indefinitely
pursuant to 30 TAC § 10.4. The Office of General Counsel will notity the parties by subsequent
letter of the future agenda setting and any associated filing deadlines. _

If you have any questions regarding this matter, please contact John Sedberry, Assistant-
General Counsel, at 512-239-6575.

Respectfully,

Les Trobman Wﬂ/ﬂ\

General Counsel
Mailing List

P.O. Box 13087 @ Austit, Texas 78711-3087 & 512-239-1000 Internet address; www.tceq.state.bv,us

prorted kg oched s r s s it ik



Mailing List

Tenaska Gateway Partners, Ltd. (Rusk County), .Frccstone Power

Generation LP (Fréestone County),
(Hutchinson County), Brazos Valle
Freeport Energy Center, L.
Navasota Wharton Energy Partn
TCEQ Docket Nos, 2008-0830-
2008-0832-MIS-U, 2008-0849-

Borger Energy Associates, LP
y Energy L.P, (Fort Bend County),
P. (Brazoria County), and

ers LP (Wharton County)

MIS-U, 2008-0831-MI8-U,
MIS-U, 2008-0850-MIS-U,

and 2008-0851-MIS8-U

Diana Hooks, RPA/RTA

Chief Appraiser

Hutchinson County Appraisal District
P.O, Box 5065

Borger, Texas 79008-5065
806/274-2294 FAX806/273-3400

Borger Energy Associates, LP
7001 Boulevard 26, Suite 310
North Richland Hills, Texas 76180

Dennis Deegear

Duff and Phelps LLC

919 Congress Ave., Suite 1450
Austin, Texas 78701 :
512/671-5523 FAX 512/671-5501

Pritchard & Abbott, Inc,

Attn: Mr, C, Wayne Frazell

4900 Overton Commons Court
Fort Worth, Texas 76132-3687
817/926-7861 FAX 817/927-5314

Glen Whitehead, RPA

Chief Appraiser

Fort Bend County Appraisal District
2801 B, F. Terry Blvd,

- Rosenberg, Texas 77471-5600
281/344-8623 FAX 281/344-8632

Brazos Valley Energy L.P,
717 Texas, Suite 1000
Houston, Texas 77002

Greg Maxim

Duff and Phelps LLC

919 Congress Ave., Suite 1450
Austin, Texas 78701
512/671-5580 FAX 512/671-5501

Hugh L. Landrum & Associates, Inc,
Attn; Mr, Hugh L. Landrum Jr,
12621 Featherwood Drive, Suite 325
Houston, Texas 77034
281/484-7000 FAX 281/484-.7272

Cheryl Evans

Chief Appraiser

Brazoria County Appraisal District
500 North Chenango

Angleton, Texas 77515
979/849-7792 FAX 979/849.7984

Freeport Energy Center, LP
4100 Underwood Road
Pagedena, Texas 77507

Justin Hyland

Leo Scherrer

Calpine Corporation/Dow

717 Texas Ave, Suite 1000
Houston, Texas 77002
713/830-8873 FAX 832/325-0934

Bud Black, RPA/CTA

Chief Appraiser

Freestone Central Appraisal District
218 North Mount '
Fairfield, Texas 75840
903/389-5510 FAX 903/389-5955



Freestone Power Generation L.P,
717 Texas, Suite 1000
Houston, Texas 77002

Tylene Gamble

Chief Appraiser

Wharton County Appraisal District
2407 2 N. Richmond Road
Wharton, Texas 77488
979/532-893 1 FAX 979/532-5691

Navasota Wharton Energy Partners Lp
403 Corporate Woods
Magnolia, Texas 77354

Terry W. Decker, RPA/CCA/RTA
Chief Appraiser

Rusk County Appraisal District
P.O. Box 7

Henderson, Texas 75653-0007
903/657-3578 FAX 903/657-9073

David D. Johnson

Tenaska, Inc.

1044 N, 115" St., Suite 400
“Omaha, Nebraska 68154-4446
402/691-9500 FAX 402/69]-9526

Tenaska Gateway Partners, Ltd,
Attn: Mr. Jerry K. Crouse, CFO
1044 N, 115™ St., Suite 400
Omaha Ncbraska 68154-4446
402/691~9500 FAX 402/691-9526

Stephanie Bergeron Perdue

TCEQ Environmental Law Division MC |73
P.O. Box 13087

Austin, Texas 78711-3087

512/239-0600 FAX 512/239-0606

Chris Ekoh

TCEQ Environmental Law Division MC 173
P.0. Box 13087

Austin, Texas 78711-3087

312/239-0600 FAX 512/239.0606

Ron Hatlett

TCEQ Small Business & Environmental
Assistance Diviston MC 110

P.O. Box 13087

Austin, Texas 78711-3087

512/239-3100 FAX 512/239-5675

Blas Coy

TCEQ Office of Public Interest Counsel
MC 103 |

P.O. Box 13087

Austin, Texas 78711-3087
512/239-6363 FAX 512/239-6377

Docket Clerk

TCEQ Office of Chief Clerk MC 105
P.Q. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311

Bridget Bohac
TCEQ Office of Public Assistance MC 108
P.O. Box 13087

- Austin, Texas 78711 3087

512/239-4000 FAX 512/239-4007

David 8. Schanbacher

TCEQ Chief Engineer’s Office (MC 168)
P.O. Box 13087

Austin, Texas 78711-3087

312/239-6590 FAX 512/239-1794
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TCEQ Docket Numbers
2008-0830-MI8-U (UD 07-11914/Tenaska Gateway Partners, Ltd — Rusk County)
2008-0831-MIS-U (UD 07-11966/Freestone Power Generation, L.P, — Freestone County)
2008-0832-MIS-U (UD 07-11971/Borger Energy Associates, L.P, - Hutchinson County)
2008-0849-MIS-U (UD 07-11969/Brazos Valley Energy, L.P. — Fort Bend County)
2008-0850-MIS-U (UD 07-11994/Freeport Energy Center, L..P. — Brazoria County)
2008-0851-MIS-U (UD 07-11926/Navasota Wharton Energy Partners, L.P, — Wharton County)

Appeal of Executive Director’s Use Before the
Determination Issue to
Tenaska Gateway Partners, Ltd;
Freestone Power Generation, L.P.; -
Borger Energy Associates, L.P.;
Brazos Valley Energy, L.P.;
Freeport Energy Center, L.P.; and

Navasota Wharton Energy Partners, L.P

Texas Commission

on

I LD LD AR WON LS WOD WR

Environmental Quality

Executive Director’s Request for Remand of Applications Submitted by Tenaska Gateway
Partners, Ltd; Freestone Power Generation, L,P,; Borger Energy Associates, L.P.; Brazos
Valley Energy, L.P.; Freeport Energy Center, L.P.; and Navasota Wharton Energy Partners,
L.P,

Pursuant to 30 TAC § 17.25(d), the Executive Director of the Texas Commission on
Environmental Quality requests that the General Council remand the above listed applications
for further processing.

Respectfully submitted,
Texas Commission on Environmental Quality

Zak Covar
Executive Director

Caroline Sweeney, Deputy Director
Office of Legal Services

Robert Martinez, Director
Environmental Law Division

ib ﬁl/nu& il:mx\
Daniel Long, Statf Attorney
Environmental Law Division
State Bar No. 24032679

P.0. Box 13087, MC 173
Austin, Texas 78711-3087

(512) 239-5373

{512) 239-0606




CERTIFICATE OF SERVICE

I certify that on June 18, 2012, the original and 7 copies of the Executive Director's Request for
Remand of Applications Submitted by Tenaska Gateway Partners, Ltd; Freestone Power
Generation, L.P.; Borger Energy Associates, L.P.; Brazos Valley Energy, L.P.; F reeport Energy
Center, L.P.; and Navasota Wharton Energy Partners, L.P, was filed with the Office of the Chief
Clerk, Texas Commission on Environmental Quality, and was served by first-class mail, agency
mail, electronic mail, or facsimile to all persons on the attached mailing list,

Daniel Long, Staff Attorney N

Environmental Law Divigion
Texas Commission on Environmental Quality

2| Payge



Mailing List
TCEQ Docket Numbers
2008-0830-MIS-U (UD 07-11914/Tenaska Gateway Partners, Ltd — Rusk County)
2008-0831-MIS-U (UD 07-11966/Freestone Power Generation, L.P. - Freestone County)

2008-0832-MIS-U (UD 07-11971/Borger Energy Associates, L.P. - Hutchinson County)

2008-0849-MIS-U (UD 07-11969/Brazos Valley Energy, L.P. - Fort Bend County)

2008-0850-MIS-U (UD 07-11994/Freeport Energy Center, L.P. — Brazoria County)
2008-0851-MIS-U (UD 07-11926/Navasota Wharton Energy Partners, L.P, - Wharton

County)

Appraisal Districts

Terry W. Decker, RRP/CTA/RTA
Chief Appraiser

Rusk County Appraisal District
P.O. Box 7y _
Henderson, Texas 75653-0007
903/657-3578 Fax 903/657-9073
tdecker@ ruskcad.org

Bud Black, RPA/CTA

Chief Appraiser

Freestone Central Appraisal District
218 North Mount Street

Fairfield, Texas 75840 _
903/389-5510 Fax 903/389-5955
general.info@freestoncad.org

Diana Hooks, RPA/RTA

Chief Appraiser

Hutchinson County Appraisal District
P. 0. Box 5065

Borger, Texas 79008-5065
806/274-2294 Fax 806/273-3400
headg@amaonline.com

Glen Whitehead, RPA

Chief Appraiser

Fort Bend County Central Appraisal District
2801 B. F. Terry Blvd.

Rosenberg, Texas 77471-5600
281/344-8623 Fax 281/762-9666
Glenwhitchead @fbead.org

Cheryl Evans

Chief Appraiser

Brazoria County Appraisal District
500 North Chenango Street
Angleton, Texas 77515
979/849-7792 Fax 979/849-7984
bead@brazoriacad.org

Tylene Gamble

Chief Appraiser

Wharton County Appraisal District
308 East Milam Street

Wharton, Texas 77488-4918
979/532-8931 Fax 979/532-5601
whartoncad @sbeglobal.net

Pritchard & Abbott, Inc.

Attn: Mr. C, Wayne Frazell
4900 Overton Commons Court
Fort Worth, Texas 76132-3687

817/926-7861 Fax 817/927-5314
wirazell@pandai.com

Applicants:

David D. Johnson

Tenaska Gateway Partners, Ltd.
1044 N 115th St. Suite 400
Omaha, Nebraska 68154-4446
402/691-9500 Fax 402/691-9226

Freestone Power Generation, L.P.
717 Texas, Suite 1000
Houston, Texas 77002

Borger Energy Associates, L.P,
7001 Boulevard 26, Suite 310
North Richland Hills, Texas 76180

Brazos Valley Energy, L.P.
717 Texas, Suite 1000
Houston, Texas 77002

Freeport Energy Center, L.P.

4100 Underwood Road
Pasadena, Texas 77507

3| Page



Navasota Wharton Energy Partners LP

403 Corporate Woods
Magnolia, Texas 77354

Greg Maxim

Dennis Deegear

Duff & Phelps LLC

919 Congress Ave., Suite 1450
Austin, Texas 78701

512/671-5580 Fax 512/671-5501
gregory.maxim@dutfandphelps.com

dennis.deegar@duffandphelps.com

Justin Hyland

Leo Scherrer

717 Texas Avenue

Houston, Texas 77002
713/830-8873 Fax 713/830-8670
hylandj@calpine.com
Ischerrer@dow.com

Hugh L. Landrum & Associates
Attn: Mr, Hugh L. Landrum, Jr.
12621 Featherwood, Suite 325
Houston, Texas 77034
281/484-7000 Fax 281/484-7272
hughjr@hughlandrum.com

"Commission:

Blas Coy

TCEQ Office of Public Interest Counsel (MC

103)

P. O. Box 13087

Austin, Texas 78711-3087
512/239-6363 Fax 512/239-6377

Docket Clerk

TCEQ Office of the Chief Clerk (MC 105)

P. O.Box 13087
Austin, Texas 78711-3087
512/239-3300 Fax 512/239-3311
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Attachment G



Bryan W, Shaw, Ph.D., Chairmen
Carlos Rubinstein, Commnifssioner _
Toby Bakar, Conunissioney Vo L

Y.ak Covar, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Redueing and Preventing Pollution
‘ June 29, 2012

To:  Persons on the attached service list (by mail and facsimile as indicated)

Re: Request for remand of Prop 2 Use Determination Application Nos. 07-11914, 07-1196¢, 07-11971, 07-
11969, 07-11994, and 07-11926 submitted under TCEQ Docket Nos, 2008-0830-MIS-U; 2008-0831-
MIS-U; 2008-0832-MIS-U; 2008-0849-MIS-U; 2008-0850-MIS-U; and 2008-0851-MIS-U,

On June .18, 2012, the Executive Director (ED) filed a request (served on each of the parties for the
respective use determination appeals) under 30 TAC § 17.25(d) for remand of the following use determination
applications for further processing;

Application No. 07-11914, Tenaska Gateway Partners, Ltd, Rusk County (TCEQ Docket No, 2008-
0830-MIS-1N);

Application No. 07-11966, Freestone Power Generation, L.P,, Freestone County (TCEQ Docket No.
2008-0831-M15-U); .
Application No. 07-11971, Borger Energy Associates, L.FP., Hutchinson County (TCEQ Docket No.
2008-0832-MIS-U),

Application No. 07-11969, Brazos Valley Energy Center, L.P,, Fort Bend County {TCEQ Docket
No. 2008-0849-MIS-U);

Application No, 07-11994, Freeport Energy Center, L.P., Brazoria County (TCEQ Docket No.
2008-0850-MI18-U); and

Application No. 07-11926, Navasota Wharton Energy Partners, L.P., Wharton County (TCEQ
Docket No. 2008-0851-MIS-U},

Section 17.25(d) provides that “the general counsel may remand a matter from the commission’s agenda
to the executive director if the executive director ... requests a remand,” Pursuant to 30 TAC § 17.25(d), this
letter grants the EIY’s request to remand the above-listed applications to the ED for further precessing. The
General Counsel notes that any revised use determination that may subsequently be issued by the ED will be

- subject to the appeals process set forth in § 17.25 of the Commission’s rules.

If you have any questions about this matter, please cantact Jim Rizk, Assistant General Counsel, at
512/239-5530,

Very truly yours,

s e,

Les Trobman
General Coungel

Mailing List

E.Q. Rox 13087  +  Austin, Texas 78711-3087  » 512-239-1000 = teeq.iexas.gov

How is our customer serviee?  teeq texas.gov/eustomersurvey



Mailing List
Prop 2 Use Determination Application
Nos. 07-11914, 07-11966, (7-11971, 07-11969, 07-11994, and 07-11926
TCEQ Docket Nos, 2008-0830-MIS-U; 2008-083 1-MIS-U; 2008-0832-MIS-U;
2008-0849-MIS-U; 2008-0850-MIS-U; and 2008-0851-MIS-U

Terry W, Decker, RRP/CTA/RTA
Chief Appraiser

Rusk County Appraisal District
P.O, Box 7

Henderson, Texas 75653-0007
903/657-3578 FAX 903/657-9073
tdecker@ruskead.org

Bud Black, RPA/CTA

Chief Appraiser

Freestone Central Appraisal District
218 North Mount Street

Fairfield, Texas 75840
903/389-5510 FAX 903/389-5955
general.info@ficestoncad.org

Diana Hooks, RPA/RTA

Chief Appraiser

Hutchinson County AppraisaI District
P.O. Box 5065

Borger, Texas 79008-5065
806/274-2294 FAX 806/273- 3400
head3@amaonline.com

Glen Whitehead, RPA

Chief Appraiser

Fort Bend County Central Appraisal District
2801 B. F, Terry Blvd.

Rosenberg, Texas 77471-5600
281/344-8623 FAX 281/762-9666
glenwhitehead@fbead.org

Cheryl Evans

Chief Appraiser

Brazoria County Appraisal District
500 North Chenango Strect
Angleton, Texas 77515
979/849-7792 FAX 979/849-7984
bead@brazoriacad.org

Tylene Gamble

Chief Appraiser

Wharton County Appraisal District
308 East Milam Street

Wharton, Texas 77488-4918
979/532-8931 FAX 979/532-5691
whartoncad@sbcglobal.net

Pritchard & Abbott, Ine,

Attn: Mr. C. Wayne Frazell

4900 Overton Commons Court
Fort Worth, Texas 76132-3687
817/926-7861 FAX 817/927-5314
wirazell@pandai.com

David D. Johnson

Tenaska Gateway Partners, Lid,
1044 N 115" St., Suite 400
Omaha, Nebraska 681544444
402/691-9500 FAX 402/691-9226

Freestone Power Generation, L.P.
717 Texas, Suite 1000
Houston, Texas 77002

Borger Energy Associates, L.P,
7001 Boulevard 26, Suite 310
North Richland Hills, Texas 76180

Brazos Valley Energy, L.P,
717 Texas, Suite 1000
Houston, Texas 77002

Freeport Energy Center, L.P,
4100 Underwood Road
Pasadena, Texas 77507

Navasota Wharton Energy Partners [P
403 Corporate Woods
Magmolia, Texas 77354



Greg Maxim

Dennis Deegear

Duff & Phelps LLC

919 Congress Ave., Suite 1450
Austin, Texas 78701

512/671-5580 FAX 512/671-5501
gregrory. maxim@duffandphelps.com
dennis.deegar@duffandphelps.com

Justin Hyland

Leo Scherrer

717 Texas Avenue

Houston, Texas 77002
713/830-8873 FAX 713/830-8670
hylandj@calpine.com
Ischerrer@dow.com

Hugh L. Landrum & Associates
Attn: Mr. Hugh L. Landrum, Jr.
12621 Featherwood, Suite 325
Houston, Texas 77034
281/484-7000 FAX 281/484-7272
hughjr@hughlandrum.com

Daniel Long

TCEQ Environmental Law Division MC 173
P.0. Box 13087

Austin, Texas 78711-3087

512/239-0600 FAX 512/239-0606

Susana M. Hildebrand, P.E.

TCEQ Chief Engineer’s Office MC 168
P.O. Box 13087

Austin, Texas 78711-3087
512/239-4900 FAX 512/239-6188

Chance Goodin

TCREQ Chief Engineet’s Office MC 206
P.O. Box 13087
Austin, Texas 78711-3087
512/239-6335 FAX 512/239-6183

Robert Martinez:

TCEQ Eavironmental Law Division MC 173
P.O, Box 13087

Austin, Texas 78711-3087

512/239-0600 FAX 512/239-0606

Blas Coy

TCEQ Office of Public Interest Counsel MC 103
P.O. Box 13087

Austin, Texas 78711-3087

§12/239-6363 FAX 512/239-6377

Docket Clerk .
TCEQ Office of Chief Clerk MC 105
P.0O, Box 13087

Austin, Texas 78711-3087
§12/239-3300 FAX 512/239-3311



~ Attachment H



Bryan W, Shaw, Ph.D., Chairman
Carlos Rubinstein, Commissioner
T'oby Baker, Commissioner

Zak Covar, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
‘ Protecting Texas by Reducing and Preventing Pollution

July 10, 2012

Mr. Greg Maxim

Director

Duff and Phelps, LLC

919 Congress Ave Ste 1450
Austin, Texas 78701

Re:  Notice of Negative Use Determination
Navasota Wharton Energy Partners, LP
Colorado Bend Energy Center
3821 8. State Hwy 60
Wharton (Wharton County)
Application Number: 07-11926; Tracking Number: DPCOBendB

Dear Mr. Maxim:

This letter responds to Navasota Wharton Energy Partners, LP's Application for Use Determination for
the Colorado Bend Energy Center, remanded to the executive director on June 29, 2012, pursuant to the
Texas Commission on Environmental Quality's (TCEQ) Tax Relief for Pollution Control Property
Program -

The TCEQ has completed the review for application #07-11926 and has issued a Negative Use
Determination for the property in accordance with Title 30 Texas Administrative Code (TAC) §17.4and
§17.6. Heat recovery steam generators are used solely for production and, therefore, are not eligible for
a positive use determination. :

Please be advised that a Negative Use Determination may be appealed. The appeal must be filed with the
TCEQ Chief Clerk within 20 days after the receipt of this letter in accordance with 30 TAC §17.25.

If you have questions regarding this letter or need further assistance, please contact Ronald Hatlett of
the Tax Relief for Pollution Control Property Program by telephone at (512) 239-6348, by e-mail at
ronald, hatlett@tceq.texas.gov, or write to the Texas Commission on Environmental Quality, Tax Relief
for Pollution Contral Property Program, MC-110, P.O. Box 13087, Austin, Texas 78711-3087.

Sincerely,
S—
7

Chance Goedin, Team Leader
Stationary Source Programs
Air Quality Division

P.0. Box 13087 « Austin, Texas 78711-3087 + 512-239-1000 * www.tceq state bxous

Flow is our customer service? www.tceq.texas.gnv/goto/—cusmmersu rvey
peinted on recycled pager




Mr. Greg Maxim
Page 2
July 10, 2012

CG/RH

ce: Chief Appraiser, Wharton County Appraisal District, 308 E. Milam St, Wharton, Texas 77488~
4918



Attachment J



Bryan W. Shaw, Ph.D,, Chairman
Carlos Rubinstein, Commissioner
Toby Baker, Commissioner

Zak Covar, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

July 10, 2012

Mr. Greg Maxim

Director

Duff and Phelps, LLC

919 Congress Ave Ste 1450
Austin, Texas 78701

Re:  Natice of Negative Use Determination
Navasota Wharton Energy Partners, LP
Colorado Bend Energy Center
3821 S. State Hwy 60
Wharton (Wharton County)
Application Number: 07-11926; Tracking Number: DPCOBendB

Dear My, Maxim:

This letter responds to Navasota Wharton Energy Partners, LP's Application for Use Determination for
the Colorado Bend Energy Center, remanded to the executive director on June 29, 2012, pursuant to the

_Texas Commission on Environmental Quality's (TCEQ) Tax Relief for Pollution Control Property
Program

The TCEQ has completed the review for application #07-11926 and has issued a Negative Use
Determination for the property in accordance with Title 30 Texas Administrative Code (TAC) 817.4 and
§17.6. Heat recovery steam generators are used solely for production and, therefore, are not eligible for
a positive use determination. :

Please be advised that a Negative Use Determination may be appealed. The appeal must be filed with the
TCEQ Chief Clerk within 20 days after the receipt of this letter in accordance with 30 TAC§17.25.

If you have questions regarding this letter or need further assistance, please contact Ronald Hatlett of
the Tax Relief for Pollution Control Property Program by telephone at (512) 239-6348, by e-mail at
ronald.hatlett@teceq.texas.gov, or write to the Texas Commission on Environmental Quality, Tax Relief
for Pollution Control Property Program, MC-110, P.0. Box 13087, Austin, Texas 78711-3087.

Sincerely,
c;wﬁ-

Chance Goodin, Team Leader
Stationary Source Programs
Air Quality Division

P.Q. Box 13087 + Austin, Texas 78711-3087 + 512-239-1000 * www.fced.state.tx.us

How is our customer service? wwiw teeq.texas. gov/goto/ custamersurvey
prnted on recycled paper



Mr. Greg Maxim
Page 2
July 10, 2012

cG/RH

ce: Chief Appraiser, Wharton County Appraisal District, 308 E. Milam St., Wharton, Texas 77488~
4918 _
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